
r Board of Pharmacy

R.n.*.1 Application

Section 1:

Since your last renewal or recent licensure have you: (Please fill in completely)

Been diagnosed or treated for any mental illness, including alcoho! or substance abuse, or

physical condition that would impair your abitity to perform the essential functions of

your !icense?

O ves O ruo

2. Been the subject of a board citation or an administrative action whether completed or

pending in any state?

The California Board of Pharmacy has filed an Accusation in response to a sterile

compounding error that occurred in March of 2015 at a California Hospital in which

O Yes

1a0981f5065a9015 1bf. Pdf)

3. Had your license subjected to any discipline for violation of pharmacy or drug laws in any

state?
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Been charged, arrested or convicted of a felony or misdemeanor in any state?
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O Yes O ruo Upload Supporting Doc.
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O yes O trto Upload Supporting Doc.

lf you marked YES to any of the numbered questions (1-3) above, include the following

information.lf you are unsure of an answer please type unknown.Please be as complete as

possible.

Board Administrative Action:

State:

I

E-e---
CriminalAction:

State:

Section 2:

1. Are you the subject of a court order for the support of a child?

O yes O tuo

2. lF you marked YES to the question above, are you in compliance with the court order?

O Yes O tuo

County:

Court:

https ://nvbop. com/RenewalAppli cation. aspx t2ll8l20t7

Date:
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Section 3:

Continuing Education Certification:

Calculation =L.25 hours per month Date Range= LIl0t/2075 - LOl37/2017

1. pharmacists are exempt from completing CE for the first 2 years after graduation. Did you

graduate within the last 2 Years?

OYes Oruo

2. lf you answered No to CE question 1 above, have you completed allYOUR required

number of Continuing Education hours, including t hour in an approved NV law program if

living or practicing in Nevada? ( lf you are a pharmacist practicing out-of-state and are

currently in compliance with that state's continuing education requirements please select

Yes.)

O Yes O tuo

Section 4:
Though it is NOT required to have, SB2l required the Board to ask if you have a Nevada

State Business license and if you do, please provide the number

NON-DISCI PLI NARY STATE.MAN DATED QU ESTIONS:

1. Though it is NOT required to have, SB21 requires the Board to ask if you have a Nevada

State Business license and if you do, please provide the

Leave blank if non-apPlicable.

2. Have you ever served in the military, either active, reserve or retired?

O yes O tto
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Military Branch:

Dates of Service:

Section 5:

It is a violation of Nevada law to falsify this application and sanctions will be imposed for
misrepresentation. I hereby certify that I have read this application. I certify that all

statements made are true and correct. I attest to knowledge of and compliance with the
guidelines of the Centers for Disease Controland Prevention concerning the prevention of
transmission of infectious agents through safe and appropriate injection practices. I

understand that Nevada law requires a licensed pharmacist who, in their professional or

occupational capacity, comes to know or has reasonable cause to believe, a child has been

abused/neglected, to report the abuse/neglect to an agency which provides child welfare

services or to a local law enforcement agency.

M Yes, lAgree

Type your First Name and Last Name to Agree

Mimi Clayton

Save Changes Generate License

https ://nvbop. com/RenewalApplication. aspx t2n8l20t7

t'oryT:"

To Date



December 5,201-7

Nevada State Board of PharmacY

431W. Plumb Lane

Reno Nevada 89509

Re: Mimi N. Clayton
Pharmacy License No.: 19086

DEC I 4 2017

Dear Board of PharmacY:

lam writingto notifyyou that, on November29,2077,the Board of Pharmacy, Department of

Consumer Affairs of the State of California approved a Stipulated Settlement and Disciplinary

Order ("Order")with respect to my California license (No. RHP 46784). A copy of the Order is

included with this correspondence.

pursuant to the Order, my California license is in probationary status for five (5) years. This is

the result of a medication error made by an employee under my supervision. A copy of the

Accusation is included with this correspondence. Among other things, it was my responsibility

to immediately retrieve or provide to the California Board lnspector the employer's quality

assurance policy and procedure, and quality assurance reports for all affected patients;to

ensure all patients who received the wrong dose of the medication were identified within two
(2) business days from the date the medication error was discovered; and to conduct an

investigation in compliance with the Board's standards.

Itake pride in my work and have a full appreciation forthe impact it has on patients and others.

This has been a very difficult situation for me, from which I have grown both personally and

professionally. I view this as an opportunity to advance my knowledge, skills and service and

am fully committed to fulfilling the terms of probation with respect to my California license.

ln fact, one of the terms of my probation requires me to enroll in a course in ethics pharmacy

law ancl compounding within 60 days of November 29. I enrolled and completed the course,

which is endorsed by the California Board of Pharmacy, on only the third day of my probation

(December 2). And, because I am committed to adhering to the highest quality of standards, I

am voluntarily exploring advanced ethics courses.

Another term of probation requires me to provide at least 20 hours of community service per

yeai during each year of probation. I am to submit to the California Board of Pharmacy, for its

approval, a community service program within 60 days of November 29. Within less than seven

(7) days, I have identified a program and had preliminary discussions with the organization

regarding my providing community service; I have also provided preliminary notice to the

California Board of Pharmacy. I have a follow-up meeting with the organization on December



15 and, will then - within approximately L5 days of November 29 - submit the community
service plan to the California Board of Pharmacy for approval.

I share these examples as a demonstration of my commitment to not only fulfilling the terms of
probation, but to illustrate my commitment to the profession and its standards.

I pride myself as being an honest, professional, and hard-working pharmacist who takes
initiative. I have earned trust and respect from colleagues over the years. For the Board's
reference, I have included several letters from current and past colleagues, which speak to my
professional ch a racter.

I hope this communication with the Board is received as it was intended - as a demonstration
of my transparency, genuine intent to meet the expectations of my license(s), and my ongoing
efforts to grow professionally.

Please feel free to contact me with any questions.

Sincerely,

License No.: 19086

Enclosures: StipulatedSettlementand DisciplinaryOrder
Accusation
Letters of Reference (professional)



BEF'ORE THE
BOARD OF'PIIARMACY

DEPARTMENT OF CONSUMER AE'F'AIRS
STATE OF CALIF'ORNIA

In the Matter of the Accusation Against:

MIMI N. CLAYTON
18300 Avenue 296
Exeter, CA 93?21

Pharmacist License No, RPH 46784

Case No, 5810

OAH No, 2017010178

Respondent.

DECISION AND ORDER

The attached Stipulated Settlement of License and Order is hereby adopted by the Board

of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.

This Decision shall become effective at 5:00 p.m. on November 29,2017.

It is so ORDERED on October 30,2017.

BOARD OF PHARMACY
DEPARTMENT OF CONSI]MER AFFA]RS
STATE OF CALIFORNIA

By
Amy Gutierrez, Pharm,D,
Board President
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XI,vISRBBcpRM
Attorney Goneral of California
KrurD. HaRnrs
Supervising Deputy Attorney General
Devrp E. BnlcB
Deputy A,ttorney General
State Bar No.269443

1300I Street, Suite 125
P,O.Box944255
Sacramento, CA 94244-2550
Telephone: (916) 324-8010
Facsimile: (916) 327 -8643
E-rnail ; David, Brice@doj,ca,gov

Attorneysfor Complainani 
.

BEFORE THE
BOARD OF PHARMACY

DEPARTMENT OF CONSUMER AT'FAIRS
STATE OF'CALIFORNIA

In the Matler of the Acousation Against:

MTMI N. CLAYTON
f $00 Avenue 296
Dxeter, CA9322l

Pharmacist License No, RPH 46784

Case No. 58[0

OAH No. 2017010178

STIPULATED SETTLEMENT AND
DISCIPLINARY ORDER

Respondent.

IT IS IDREBY STIPULATED AND AGREED by and between the parties to the above-

entitled procoedings that the tbllowing matters are true:

P.{IrTrES

I ' Virginia Herold (Complainarit) is the Executive Officer of the Board of pharmacy

(Board). She brought this action solely in her off,tcial oapacity and ls representecl in this rnatter by

Xavier Becerra, Attorney General of the State of California, by David E. Brioe, Deputy Attorney

General.

2. Mimi N. Clayton (Respondent) is representecl in thls prooeeding by attorney Rachele

Bergiund, whose address is: Her.r Pedersen & Bergluncl, 100 Willow plaza, Suite 300, Visalia,

California, 93291.

STTPULAI'ED SETTLEMENT (5 8 t 0
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3. On or about October 15,1993, the Board issued Phannacist License No, RPH 46784

to Rospondent. The Pharmaoist Liconse was in full forco and offoct at all times relevant to the

charges brought in Acousation No. 5810, and will oxpire on April 30,z)lg,unloss renewed.

ruRISDICTION

4. Acousation No. 5810 was filed before the Board, zurd is ourrently pending against

Respondent. The Aocusation and all other statutorily required document$ were properly served

on Respondent on Ootober 27,2016. Respondent timely filed her Notice of Defense contesting

the Aocusation,

5, A copy of Accusation No. 5810 is attached as exhibit A and inoorporated herein by

reference.

ADVISEMENT AND WAIVERS

6, Respondent has carefully read, fulJy discussed with counsel, and understands the

charges and allegations in Accusation No. 5810. Respondent has also oarefully rbad, fully

discussed with counsel, and understands the effects of this Stipulated Settlement and Disciplinary

Order.

7. Respondent is fully aware of her legal rights in this matter, including the rightto a

hearing on the charges and allegations in the Accusation; the right to confront and cross-examine

the witnesses against her; the right to presont evidence and to testify on her own behalf; the right

to the issuance of subpoonas to compel the attendance of witnesses and the production of

doouments; tho tight to reoonsideration and court review of an adverse decision; and all other

rights accorded by the California Administrative Procedure Act and other applicable laws.

8. Respondent voluntarily, knowingly, and intelligently waives and gives up eaoh and

every right set forth above.

. CULPABILITY

9. Respondent admits the truth of eaoh and every charge and allegation in Accusation

No.5810,

10. Respondent agrees that her Pharmacist License is subject to discipline and she agrees

to be bound by the Board's probationary terms as set forth irr the Disciplinary Order below,

sTtP ULATED SET'TLBMENT (5 8 1 0
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CONTINGENCY

t 1, This stipulation shall be subject to approval by the Board of Phannacy. Respondent

understands and agrees that counsel for Complainant and the staff of the Board of Pharmacy rnay

oommunioate directly with the Board regarding this stipulation and settlement, without notice to

or participation by Respondent or her oounsel. By signing the stipulation, Respondent

understands and agrees that she may not withdraw her agroement or seek to resoind the stipulation

prior to the time the Board considers and acts upon it. If the Board fails to adopt this stipulation

as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or

effeot, except foi this paragraph, it shall be inadrnissible in any legal action between the parties,

and the Board shall not be disqualified from further action by having oonsiderod this matter.

12. The parties understand and agree that Portable Document Format (PDF) and facsimile

copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile

signatures thereto, shall have the same force and effect as the originals,

13. This Stipulated Settlement and Disoiplinary Order is intended by the parties to be an

integrated writing r.pr.rrrting the cornplete; final, and exclusive embodiment of their agreement.

It supersedes any and all prior or contemporaneous agreements, unclerstandings, discussions,

negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary

Order may not be altered, amended, modified, zupplemented, or otherwise changed except by a

writing executed by an authorized representative of each of'the parties.

14. In consideration of the foregoing admissions and stipulations, the parties agree that

the Board m.ay, without further notioe or formal proceeding, issue anci enter the following

Disciplinary Order;

DISCIPLINARY ORDER

' IT IS EIEREBY O,RDERED that Pharmacist License No. RPH 46784issued to Respondent

MimiN' Clayton is revoked. However, the revocation is stayed and Respondent is placed on

probation for five (5) years on the following terms and conditions.

/il
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1, Obey All Larvs

Respondent shall obey all state and federal laws and regulations.

Respondent shall report any of the following occuilences to flre board, in writing, within

seventy-two (72) hours of suoh occuffence:

' . an arrest or issuance of a clirninal complaint for violation of any provision of the

Pharmacy Law, state and federal food and dlug laws, or state and federal oontrolled

substances laws

r a plea of guilty or nolo contendere in any state or federal criminal proceeding to any

crirninal oornplaint, infonnation or indictment

. a oonviction of any crime

. discipline, citation, or other administrative action filed by any state or federal agercy

whioh involves respondent's Pharmacist Lioense or whioh is related to the praotice of

pharmacy or the manufacturing, obtaining, handling, distributing, billing, or charging

for any drug, device or conholled substance.

Failure to timely report such oocumence shall be considered a violation of probation.

2. Report to the Board

Respondent shall roport to the board quarterly, on a schodule as directed by the board or its

designee. The report shall be made either in person or in writing, as directed, Among other

requirements, respondent shall state in each report under penalty of perjury whether there has

been compliance with all the terms and oonditions of probation. Failure to submit tinreiy rcports

in a form as directed shall be oonsidered a violation of probation. Any period(s) of delinquenoy

in suhmission of reports as directed may be added to the total period of probation. Moreover, if
tho final probation report is not made as direoted, probation shall be automatically extended until

such tirne as the final report is made and aocepted by the board.

3. Interview with the Board

Upon receipt of reasonable prior notice, respondent shall appear in person for interviews

with the board or its designee, at such intervals and locations as are determined by the board or its

designee. Failure to appear for any scheduled intervisw without prior notifioation to board staff

STTPULATED SETTLEMENT (5 8 1
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or failure to appear for two (2) ol rnore soheduled interviews with the board or its clesignee during

theperiod ofprobation, shall be considered avioration of probation

4. Cooperate with Board Staff

Respondent shall cooperate with the board's inspection prograrn and with the board,s

monitoring and investigation of respondent's compliance with the terms and conditions of her

probation. Failure to cooperate shall be considered a violation of probation,

5. Continuing Dducation

Respondent shall provide evidence of efforts to maintain skill and knowledge as a

pharmacist as directed by the board or its designee.

6. Notice to Employers

During the period of probation, respondent shall notify allpresent ancl prospective

ernployers of the decision in case number 5810 and the terms, conditions and restrictions

on respondent by the decision, as follows:

Within thirty (30) days of the effective date of this decision, and within fifteen (15) days of
respondent undertaking any new employment, respondent shall oause her direct supervisor,

pharmacist-in-charge (including eaoh new pharmacist-in-charge ernployod during respondent,s

tenure of ernployfirent) and owner to report to the board in writing acknolvledging that the listed

individual(s) hasihave read the deiision in case number 5810, and terms and conditions irnposed

thereby' lt shall be respondent's responsibility to ensure that her employer(s) and/or supervisor(s)

subrnit timely acknowledgment(s) to the board.

If respondent works for or is employed by or through a pharmacy employment service,

respondent must notify her direet supervisor, pharmacist-in-charge, and owner at every entity

licensed by the board of the terms and conditions of the decision in case number 5gl0 in advance

of lfie respondent commenoing work at each licensed entity. A record of this notification must be

provided to the board upoo request

Furthennore, within thirty (30) days of the effective date of this decision, and within fifteen

(15) days of respondent underlaking any new employrnent by or through a pharmacy employment

service, respondent shall cause her direot supervisor with the pharmaoy employment seryice to 
]
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report to the board in writing acknowledging that bhe has read the decision in case number 5Bl0

and the terms and conditions imposed thereby, It shall be respondent's respor-rsibility to ensure

that her ernployer(s) and/or supervisor(s) submit timely aoknowledgment(s) to the board.

Failure to timely notify present or prospeotive omployer(s) or to cause that/those

errployer(s) to submit timely acl<nowledgments to the board shall be considered a violation of

probation.

"Employment" within the rneaning of this provision shall include any full-tirne,

part-time, temporary, relief or pharmaoy management service as a pharmacist or any

position for which a pharmacist license is a requirement or oriterion for employment,

' whether the respondent is an employee, independent contractor or volunteer.

lesign-ated Represcntative-iu-charge, Supervision of Compounding, 6r Serving as a
Consultant

During the period of probation, respondent shail not supelvise any intern pharmacist, be the

pharmacist-in-charge or designated representative-in-oharge of any entity licensed by the board,

supervise any compounding practice, nor serve as a consultant unless otherwise specified in this .

order. Assumption of any such unauthorized supervision responsibilities shall be considered a

violation of probation. After respondent oompletes two (2) years of probation, the board or its

designee, in its discretion and without the need for respondent to petition the board, rnay lift the

prohibition on supervision of compounding practice as deemed appropriate; this does not

preclude respondent from exercising any right of petition that exists under California taw.

8, Reimbursement of Board Costs

As a condition precedent to sucoessful completion of probation, respondent shall pay to the

boald its oosts of investigation and proseoution in the amount of $11,194.50. Respondent shall

make said payments according to a paynent plan approved by the board.

There shall be no deviation frorn this sohedule absent prior writlen approval by the board or

its designee, Failure to pay oosts by the deadline(s) as directed shall be considered a violation of

probation.

STTPULA',TED SETTLEMENT (5 8 1
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The filing of bankruptcy by respondent shall not relieve respondent of her responsibility to

reirnburse the board its costs of investigation and prosecution.

9. Probation Monitoring Costs

Respondent shall pay any costs associated with probation monitoring as determined by the

board each and every year ofprobation. Such costs shall be payable to the board on a schedule as

direoted by theboard or its designee, Failure to pa{ suoh costs by the deadline(s) as directed shall

be considered a violation of probation.

i0. Status of License

Respondent shall, at all times while on probation, maintain an active, current lioense wiflr

the board, including any period during which suspension or probation is tolled. Failure to

maintain an active, ouffent license shallbe considered a violatiol of probation,

If respondent's license expites ol is cancelled by operation of law or otherwise at any time

during the period of probation, inoluding any extensions thereof due to tolling or otherwise, upon

renewal or reapplication respondent's license shall be subjeot to all terms and conditions of this

probation not prwiously satisfied.

1 1. License Surrender \#hile on probation/Suspension

Following the effective date of this decision, should respondent cease practice due to

retirement or health, or be otherwise unable to satisfy the terms and conditions of probation,

respondent may tender her license to the board for surrender, The board or its designee shall have

the discretion whether to grant the request for surender or take any oflrer aotion it cleems

appropriate and rea$onable. Upon formal acceptance of the surrender of the license, respondent

will no longer be subject to the terms and conditions ofprobation. This surrender constitutes a

record of discipline and shatJ become a part of the respondent's license history with the board.

Upon acceptance of the suruender, respondent shatl relinquish her pocket and wall license to

the board within ten (10) days of notification by the boarcl that the suryender is accepted.

Respondent may not reapply for aly license from the board for three (3) years from the effeotive

date of the surrender. Respondent shall meet all requirements applicable to the license sought as

/l/
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of the date the applioation for that license is subrnitted to the board, including any outstanding

costs.

12, Notification of a Change in Name, Residence Atldress, Mailing Adclress or
Employment

Respondent shall notify the board in writing within ten (10) days of any change of

ernployment, Said notification shall include flre reasons for leaving, the address of the new

employer, the name of the supervisor and owner, and the work schedule if known. Respondent

shallfurther notify the board in writing within ten (10) days of a ohange in narne, residenoe

address, mailing address, or phone number.

Failure to timely notify the board of ary change in employer(s), name(s), address(es), or

phone nurnber(s) shall be considered a violation of probation.

13. Tolling of Probation

Except dwing periods of suspension, respondent shall, at all tirnes while on probation, be

employed as a pharmacist in California for a minimum of forty (a0) hours per calendar month.

Any month duling which this minimum is not met shall toll the period of probation, i.e., the

period of probation shall be extended by one month for each month during which this minimum is

not met, During any such period of tolling of probation, respondent must nonetheless comply

with all terms and conditions of probation,

Should respondent, rogardless ofresidency, for any reason (inoluding vacation) cease

practicing as a pharmacist for a minimum of forty (40) hours per calendar month in California,

respondent must notify the board in writing within ten (10) days of the cessation of practice, and

rnust further noti$r the board in writing within ten (10) days of the resumption of practice. Any

failure to provide such notification(s) shall be corrsidered a violation of probation.

It is a violation of probation for respondent's probation to remain tolled pursuant to the

provisions of this oondition for a total period, counting oonsecutive and non-consecutive months,

exceeding thirty-six (36) months.

"Cessatiott of practice" means any calondar month during which respondent is

not practicing as a pharmacist for at least forty (40) hours, as defined by Business and

Professions Code section 4000 et seq. "Resumption of practice" n'loans any calendar

STTPULATED SETTLEMENT (58 I
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month during which respondent is praoticing as a pharmacist for at least forty (40)

hours as a phannacist as defined by Business anclProfessions Code section 4000 et

seq'

14. Violation of Probation

If a respondent has not complied with any term or condition of probation, the board shall

have continuing jurisdiction over respondent, and probation shall automatically be extended, until

all terms and conditions have been satisfied ol the board has taken other aotion as deemed

appropriate to treat the failure to comply as a violation of probation, to terminate probation, and

to impose the penalty that was stayed.

If rospondent violates probation in any respect, the board, after giving respondelt notice

and an opportunity to be heard, may revoke probation and carry out the clisciplinary order that

was stayed. Notice and opportunity to be heard are not required for those provisions stating that a

violation thereof may lead to automatic termination of the stay andior revocation of the lioense, I
a petition to revoke probation or an accusation is filed against respondent during probation, the

board shallhave continuing jurisdiction and the period of probation shall be automatically

extended unril the petition to revoke probation or accusation is heard and decided

15, Completion of probation

Upon written notice by the board or its designee indicating successful completion of
probation, respondent's license will be fully restored.

16. Communify Service program

Within sixty (60) days of the effective date of this decision, respondent shall submit to the

board or its designee, for prior approval, a cornmunity service program in whioh respondent shall

provide free health-care related services on a regular basjs to a community or charitable facility or

agency fol at least 20 hours per year during each year of probation. Within thirty (30) days of
board approval thereof, respondent shall submit dooumentation to the board demonstratin g

commencement of the community service program. A record of this notification must be provided

to flre board upon request. Respondent shall report on progress with the community servjce

///
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program in the quarterly reports. Failure to timely submit, comfirence, or comply with the

program shall be oonsidered a violation ofprobation.

17. Remedial Education

. Within sixty (60) days of the effective date of this decision, respondent slrall submit to the

boatd or its designee, for prior approval, an appropriate program of remedial education related to

cornpounding, pharmacy law, and managing/supervising a pharmacy. The program of rernedial

education shall consist ofat leastten (10) hours during each yoar ofthe period ofprobation,

which shall be oompleted at respondent's own expense, At least five (5) of these ten (10) units

shall be completed by attending "in person" C,E, All rernedial eduoation shall be in addition to,

and shall not be credited toward, oontinuing education (CE) courses used for lioense renewal

purposes,

Failure to tirnely submit or cornplete the approved remedial eduoation shall be considered a

violation of probation, The period of probation will be automatically extended until such

remedial educatiou is suocessfully completed and written proof, in a form acceptable to the board,

is provided to the board or its designee,

Following the cornpletion of each coutse, the board or its designoe may require the

respondent, at her own exponse, to take an approved examination to test the respondent's

knowledge of the course. If the rospondenl; does not achieve a passing score on the examination,

this failure shall be considered a violation ofprobation. Any such examination failure shall

require respondent to take another course approved by the board in the same subject area.

18. No Ownership of Licensed Prsmises

Respondent shall not own, have any logal or benefioial interest in, or serve as a managor,

administrator, rtember, officer, director, trusteo, associate, ol partner of any business, firm,

pafinership, or oorporation curently or hereinafter licensed by the board. Respondent shallsell

or transfer any legal or beneficial interest in any entity Iicensed by the board within ninety (90)

days following the effective date of this decision and shall imrnediately thoreafter provide written

proof thereof to the board. Failure to timely divest any Iegal or benefioial interest(s) or provide

documentation thereof shall be considered a violation of probation.
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Wtthln eky (d0) oalsndar days oftho effoctivs date ofthle deoision, respondont shall eluoll
ln a couree ln ettrior in phaimaoy raw and conp'uudh& at rcspondcnt,s oxp€n'€, rpproved !n
advanoe by the board or Its rlerignee, Faituo to initiate the oourso durlng tho Iirst y€flr of
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ENDORSEMENT

The folegolng Stipulated Ssttlement and Discipiinary Orcler is hereby respeotfully

subrnitted for consideratlon by the Board of Pharmacy.

Respectfully submitted,

XlvunBBcsnRA
Attorrrey Goneml of Callfornia
KeNrD.llenrus
{Porvjqrg Deg{y Attorney General

t

Dated: aVo[*r'

sA2016l016l5
l2B25606.doox

STTPULA1ED SETTLEMBNT (5s1
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Doputy Attornoy General
Att orneys fo r Complalnant
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KAMALAD, HAIRIS
Attorney General of California
KENTD, FIANRIS

Supervis ing Deputy Attorney General
DAVDE. BNTCB

Deputy Attorney General
State Bar No, 269443

1300I Street, Suite 125
P,O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 324-8010
Facsimile: (916) 327 -8643

A I torney s for C ompl ai nant

BEFORE TIIE
BOARD OF PHARMACY

DEPARTMENT OF' CONSUMER AFF'AIRS
STATE OF'CALTFORMA

Case No. 5810

ACCUSATION

Complainant alleges:

PARTIES

l. Virginia Herold ("Complainant") brings this Accusation solely in her officialcapacity

as the Executive Offrcer ofthe Board of Pharmaoy ('T!oard"), Department of Consumer Affairs,

2, On or about October 15, 1993, the Board issued Pharmaoist License Number RPH

+6784 to Mimi N. Clayton ("Respondent"), On or about January 37,2015, Respondent became

the pharmacist-in-charge of Emanuel Medioal Center ("EMC") located in Turlocl<, California.

The pharmaoist license was in full force and effect at all times relevant to the charges brought

herein and will expire on April 30,2017, unless renewed.

/il

ilt

t//

ln the Matter of the Acousation Against:

MIIVtr N. CLAYTON
18300 Avenue 296
Exeter, CL9322l

Pharmacist License No. RPH 46784

IMIMr N, CLAYTON) ACCUSATION
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laws, All

indioated,

4.

year.

JURISDICTION

This Accusation is brought before the Board under the authority of the following

section references are to the Business and Profossions Code ("Code") unless otherwise

Code section 4300 states, in pertinent part:

(a) Evory license issued may be zuspended or revoked.

(b) The board shall disoipline the holder of any license issued by the
board, whose default has been entered or whose oase has been heard by the board and
found guilty, by any of tho fullowing methods:

(1) Suspending judgment.

(2) Placing him or her upon probation,

(3) Suspending his or her right to practice for a period not exceeding one

(4) Revoking his or her license.

(5) Taking any other action in relation to disciplining him or her as the
boatd in its discretion may deem proper . . .

5. Code seotion 4300.1 states:

The expiration, cancellation, forfeiture, or suspension of a board-issued
license by operation of law or by order or decision of the board or a court of law, the
placement of a lioense on a retired status, or the voluntary surrender of a lioense by a
licensee shall not deprive the board ofjurisdiction to commence or proceed with any
investigation of, or action or disciplinary prooeeding against, the licensee or to rend'er
a decision suspending or revoking the licenso.

STATUTQITy_ANp REGULATORY PROYTSTONS

Code section 4301 states, in pertinent part:

The board shall take action against any holder of a lioense who is guilty
ofunprofessional conduot or whose license has been procured by fraud or
misrepresentation or issued by mistake. Unprofessional conduct shall include, but is
not limited to, any of the following:

,, *r* negligence.

(o) Violating or attempting to violate, directly or indirectly, or assisting in
or abetting the violation of or conipiring to violate any piovision or term of this

&{rMr N. CLAYTON) ACCUSATTON
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chapter or of the applicable federal and state laws and regulations governing
phaimacy, includiirE regulations established by the board or by any other state or
federal regulatory agency. . ..

7, Code seotion 4113, subdivision (c), states that "[t]he pharmaoist-in-oharge shall be

responsible for a pharmacy's oompliance with all state and federal laws and regulations pertaining

to the practice of pharmacy."

8. Title 16, California Code of Regulations ("CCR'), section 1711 states, in pertinent

part:

(a) Each pharmaoy shall establish or participate in an established quality
assuranoe Drosram w'hich documents and assessei msdication enors to determine
oause and hn ippropriate responso as part of a mission to improve the quality of
pharmacy service and prevent eruors.

(b) For purposes of this section, "medication etror" means-&ny.variation
from a presci.iirtion br drug order not authoiized by the presoriber, as described in
Section 1716.'Medicationiror, as defined in the iectioir, does not inolude any
variation that is corrected pri0r to furnishing the drug to the patient or patientrs agent

or any variation allowed by law.

(c)(1) Each quality assurance program shall be managed in accordance
with written p'o)i6ies and procedures maintainld in the pharmacyln an immediately
retrievable form.

(2) When a pharmacist determines that a medication eror has oocutred, a

pharmacist shall as soon as possible:

(A) Communicate to the patient or the patient'sagent the faot that a

medioation dr6r has occuned and the steps required to avoid injury or mitigate the

error.

(B) Communicate to the prescriber the fact that a medioation error has

ocourrod.

(3) The communication requirement in paragraph (2) of this suMivision
shall only appiy to medication errors ifthe drug was administered.to or by the patient,

or ifthe ineiticirtion error resulted in a olinically signifioant delay in therapy.

,0, u*rn pharmacy shall uso the findings of.its.quatity assurance pr.ogram

to develop phdrmacy systemsLnd workflow proces-ses desighed to prevent medication
errors. Ai investigation of each medication eror shall commenoe as soon as is

reasonably possibie, but no later than 2 business day.s {ro.g_the date the medication
euor is di'sclovered. AII medication errors discoyered shall be subject to a quality
assurance review.

(MrMr N. CLAYTON) ACCUSATION
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(e) The primary purposo of the quality assurance review shall be to
advance error.preveiltion by analyzing, irrdividually and collectively, investigative
and other pertinent data colleoted in response to a medication eror to assess the cause
and any oonhibuting factors suoh as system or pfilcess failure.s' A.record of the
quality assuranoe roview shall be immediately retrievable in the pharmacy. The
record shall contain at least the following:

1, the date, location, and partioipants in the quality assurance reviewl

2. the pertinent data and other information relating to the medication
eruor(s) reviewed ind dooumentation of any pationt contact required by subdivision
(o);

3. the findings and determinations generated by the quality assurance
review; and,

4. recommend changes to pharmacy polioy, prooedure, systems, or
prooesses, ifany.

The pharmacy shall inform pharmaoy personnel of changes_to.pharmacy
policy, proceduro, systems, or processes made as a result of reoommendations
generated in the quality assurance program.

(fl The record of the quality assurance review, as provided in subdivision
e) shall be iinmediately retrievable in ihe pharmaoy for at least one year from the

date the record was created . . .

9. Title 16, CCR, section1735.2 states, inpertinentpart:

(d) A drug produot shall not be compounded until the p-harmacy has frst
prepared a vnitten ma-ster formula reoord that includes at least the following elements:

(1) Active ingredients to be used.

(2) Equipment to be used.

(3) Expiration dating requirements.

(4) Inactive ingredients to be used.

(5) Prooess and/or procedure used to prepare the drug.

(Q Quality reviews required at eaoh step in preparation of the drug.

(7) Post-compounding process or procedures required, if any , . .

COST RECOVERY

10. Code se,ction 125.3 provides, in pertinent part, that a Board rnay request the

administrative law judge to direot a lioentiate found to have committed a violation or violations of

ilt

(MIMI N. CLAYTON) ACCUSATION
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the licensing act to pay a sum not to exoeed the reasonable oosts of the invostigation and

enforcement of the case.

DRUG CLASSIFICATIONS

11. "Vancooin" is tho brand name for vancomycin, an antibiotic, Vancocin is a

dangerous drug pursuant to Code section 4022.

STATEMENT OF FACTS

12, On or about Maroh 9,2015, Respondent contaoted Board Inspeotor D. P. and

informed her that L, L,, a staff pharmacist at EMC, had made a medication error on March 8,

2015. Respondent roported that L. L. had prepared vancomycin IV bags with a medication dose

less than the labeled dose. Respondent asked the inspector if the medioation error noeded to be

roported to the Board. The inspeotor told Respondent that the Board's first oonoern was the

determination of patient care issues rolated to the medication error; the Board's second oonoern

was that the medication error was apprcpriately lnvostigated per Title 16, CCR, soction 171 1.

13. On or about March 10, 2015, Respondent called the inspeotor and told her that the

medication error had oaused the death of a patient (Respondent informed the inspector later that

the sub-therapeutic dose of vanoomyoin was not a factor in the patient's death), Respondent also

stated that L. L. had been placed on administrative leave beoause she admitted she had not

checked the strength of the vancomycin stock bottle, but had just verifiod it was the right drug,

14. That samo day (March 10, 2015), the inspeotor reoeived various emails from L. L,,

which.she had sent to Respondent, inoluding an email dated Maroh 8,2015. L. L, stated in the

email that she had disoovered her medication error that day. L. L. explainod that she had used a

stook vial containing 5 gm of vancomycin instead of 10 gm of vancomycin and that the

compounded vancornyoin IV bags had contained one-half ofthe labeled strength of the drug.

L. L. found that 51 vanoomycin IV bags had been prepared incorreotly on March 6 and7,2015,

and that 29 doses had been administered to patients. Once L, L. disoovered the error, she

immediately pulled all of the incorrect doses from all areas of EMC, L. L. identified 14 patients,

who might have received the reduced doses of vancomycin, and contacted almost all ofthe

patients' physicians. On or about Maroh 8, 2015, Respondent sent L. L, an email asking her to

(MIMI N. CLAYTOhI) ACCUSATTON
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see if pationts neoded to be notified of the medioation error, and instructing her to review ths

cuffent policy. Respondent also instructed L. L, to oreate a new storage bin for the vancomyoin 5

gm dose and to contact 'oThao" (pharmacist T. L., EMC's Clinical Pharmacy Coordinator) to

create a new compound worksheet.

15. On or about March 9,2015, L. L. sent Respondent an email, stating that she had

contacted all of the physicians whose patients may have received a reducecl dose of vancomyoin

and that the kinetic pharmacist was following all of the patients who were curently on

vanoomycin. Respondent sent L. L. an email stating that she ("Respondent") would speak to the

patients, Respondent again instuucted L. L, to find the policy on disclosing medication emors to

patients. L. L, sent Respondent a reply, stating that since she was working as a staffpharmacist,

T. L. would be doing the'oVerge" reporting (Verge was the in-house name for the medication

eror/quality assurance reports).

16. On or about March 11,2015, the inspector had several telephone discussions with

L. L. L. L. told the inspeotor EMC had discovered that other pharmacists had also made the same

medication eror; i.e,, they had used a 5 gm stook bottle rather than a 10 gm stook bottle of

vancomyoin, L. L. stated that pharmacy staffhad not been informed EMC had receivod a

vancomycin 5 gm stock bottle when a vancomycin l0 gm stock bottle had been used previously,

which contributed to the medication emor.

17. On or about March lZ,2015,the inspector oalled EMC and spoke with T, L. T. L.

told the inspector she was responsible for investigating and documonting medication errors and

that for some unknown reason, she was being exoluded from the vancomycin invostigation,

1 8. On or about March I 3, 20 I 5, the inspector went to EMC to conduct an inspoction of

the pharmacy. The inspector met with T, L. and obtained copies of T. L.'s email communications

with Respondent and EMC's modication eror policies and procedures, T. L. told the inspector

that as Clinical Coordinator, she had always been in charge of investigations of medication errors

and of entering the errors into EMC's o'Verge" system. T. L. stated that she had come a long way

in the investigation of the vancomycin error before Respondent told her to stop. The inspeotor

reviewed the emails and found as follows:

o4rMr N. CLAYTON) ACCUSATION
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a, T. L, told Respondent in an email dated Maroh 912075, that she was oompleting the

Verge incident reports and investigation of patients affected by the vancomycin medication error.

Respondent sent T. L. a roply, asking T, L. to keep her in the Ioop of any updates.

b, On Maroh 1L,2075, T, L. sent Respondent an email containing a summary of her

vancomycin medication error furdings, inoluding the followin g: l) 25 vials of vancomycin 5 gm

had been delivered to EMC on February 26,2015, and 15 vials had beon delivered on March 9,

Z0l5;2) T. L, identifred the 2 lot numbers involved; 3) potentially 130 bags of IV vancomyoin

were compounded incorrectly, starting on February 26,2015;4) it was unknown how many bags

had reached the patients because the pharmacy department did not traok which lot was dispensed

to whioh patients; and 5) T. L. ran a Meditech report, which showed that a total of approximately

87 patients received IV vancomycin botween February 19,2015 and Maroh 8, 2015,

c. On March 12,2015, Respondent sent T. L. an email, stating that she (T, L,) was

"independently doing this (the investigation)" without any inshuctions from Respondent and that

Respondent needed her to stop.

19. During the inspection, the inspector went to the pharmaoy and obsorved Respondent

and pharmacy technioian A. W. digging through a pharmacy waste bin, About l5 empty glass

vials were laid out on the floor, The inspector asked Respondent and A. W. what they were

doing. A. W. told the inspector they were looking at empty vanoomycin bottles to try and

determine all of the vancomycin lot numbers that were involved in the medication error. The

inspector asked Reqpondent why they were just now looking to identify the lot numbers of the

vanoomycin. Respondent stated that they just found out more patients received inaccurate doses

ofthe drug. The inspootor asked Respondent who was in charge ofthe investigation. Respondent

stated L. L. The inspector asked Respondent how that would work sinoe L. L. was on

administrative leave. Respondent claimed that A. W. was aotually in charge, then admitted that

she, herself, was in oharge of the investigation. The inspector asked A, W. if thert was a master

formula or compourlding log worksheet for 5 gm vancomycin in the phatrnacy prior to the time

the vanoomycin 5 gm was received, A. W. said no.

t//

OiIrM N, CLAYTON) ACCUSATION
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20, The inspector asked Respondent if she had written quality assuranoe reports on all of

the affeoted patients. Respondent stated that meclication error information on 19 patients had

been input into the Verge prcgram, but admitted that quality assuranoe reports were not prepared

for 68 patients, The inspeotor asked Respondent to show her the medication error forms,

Respondent stated that she did not have access to the Verge program, but would have the forms

printed. Respondent left to obtain copies of the forms. Later, A. W. provided the inspector with

only one of the 19 medication error forms. The inspector asked Respondent for a copy of EMC,s

medication eruor polioy. Respondent began checking her computer. About [5 minutes later,

Respondent found the policy and provided a copy to the inspeotor.

FIRST CAUSE F'OR DISCIP-LINE

(Failure to Comply with Quality Assurance Program)

Zl. Respondent is subject to disciplinary action for unprofessional conduot pursuant to

Code seotion 4301, subdivision (o), in that Respondent failed to comply with Title 16, CCR,

section 7771, as follows:

a. On or about March 13,2015, Respondent failed to immediately retrieve or pnrvide to

Board Inspector D. P. EMC pharmacy's quality assurance policy and procedure.

b. Respondent provided Board Inspector D. P. with a copy of only one quality assurance

report relating to the pharmacy's vancomycin medication eruor when, in fact, there were a total of

approximately 87 patients who could have been affected by the medication eror,

SECOND CAUSE F'OR DISCPLINE

(Gross Negligence)

22. Respondent is subject to disciplinary action for unprofessional conduct pursuant to

Code section 4301, subdivision (b), in that Rospondent committed acts or omissions constituting

gross nogligence, as follows:

o. Respondent failed to identify the patients who received the wrong dose of the

vancomyoin within 2 business days from the date the medication error was discovered.
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b, Respondent made an assessment that no patient had been harmed by the pharmacy's

vancomyoin medioation error prior to identifying all of the pationts who were possibly affected by

the medioation error.

o, Respondent failed to conoentrate on patient care issues during the initial investigation

of the vancomycin medication emor and instead, focused the investigation on assigning blame to

the person(s) involved in the enor,

d. Respondent failed to follow EMC's Adminishative Policy No, 07-09-01 to promoto a

non-punitive process in the investigation of tho vancomycin medication error in that Respondent

initiated punitive aotion against L, L., who discovered and reportod the medication enor.

e. Respondent failed to utilize all resources available to her to investigate and determine

the oause ofthe vancomycin medication emor, to identify the patients who could possibly have

bgen affected by the medication error, and to provide an appropriate response to the medication

emor &s part of a mission to improve the quality of EMC's pharmacy service and prevent errors.

f Respondent friled to identify the lot numbers of the vancomycin 5 gm vials that were

obtained and used in error in the preparation of the compounded vancomyoin IV bags wifhin 5

days from the discovery ofthe vancomycin medioation error.

g. Respondent failed to reyiew the pharmacy's compounding records to deterrnine the

actual numbor of vancomycin preparations that were compounded in errot.

h. Respondent failed to immediately retrieve or provido to Board Inspeotor D. P. the

pharmaoy's quality assurance policy and procedure, as set forth in subparagraph 21 (a) above.

i. Respondent failed to immediately identify herself to Board Inspector D. P. as the

person in chargo of EMC's investigation of the vancomycin medication error.

j, Respondent failed to provide accurate medication error event data to Board Inspector

k, Respondent subverted, or attempted to subvert, a thorough investigation of the

vancomycin medication error.

t/t

t//
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THIRD CAUSE FOR DISCPLINE

(Failure to Prepare Master n'ormulas prior to Compounding)

23' Respondent is subject to disciplinary aotion for unprofessional oonduct purzuant to

Code section 4301, subdivision (o), in that Respondent violated Title 16, CC\ section 1735.2,

subdivision (d), as follows: Respondent failed to prepare a written mastor formula for the use of

the vancomyoin 5 gm that was used in the compounding of the vancomycin IV bags, which

contributed to the pharmacy's vancomyoin medication error.

PRAYER

WEEREFORE, Complainant requests that a hearing be held on the matters herein alleged,

and that following the hearing, tho Board of pharmacy issue a decision:

l. Revoking or suspending Pharmacist License Number RPH 46784, issued to Mimi N.

Clayton;

2. Ordering Mimi N. Clayton to pay the Board of Pharmaoy the reasonable costs of the

investigation and enforcement of this case, pursuant to Business and Professions Code section

125.3; and

3. Taking suoh other and further action as deemed necessary and proper.

DArED: lo/to /te
VIRGINIA I{EROLD
Executive Offioer
Board of Pharmacy
Departnent of Consumer Affairs
State of California
Complainant

s42016101615
12423535.docx

10

(IvIIMI N. CLAYTON) ACCUSATION



l llilll lilll lliil llil lilll lllil lill llll384297

LICENSE:16985
Kristen Rae Gorski

COLFAX HWY,
Grass Valley, CA 95945

I llllil lllil lliil lltil lill llll1007

<oR>

I lll ll lill lill llLl lllll ill llll I lil il il]il ilil ilill liltil ll llll
16985

....................DO NOT FOLD OR STAPLE ABOYE THIS LIN8....................

Nevada State Iloard of Pharmacy - Renerval Application - PHARMACIST

431 W Plunrb Lanc ' Reno, NV 89509 ' nvbop'com

Foi the period of November 1,2017 to October 31, 2019
MoneyOrderONLY (NO BUSINESS or PERSONAL CHECKS, NO CASH)

$180.00 (postmarked on or before 1013112017) OR $320.00 (postmarked aller 1013112017)

0701R

Please make any changes to nane or address next to the old informalion

RENEW On-LINE
t. Go to nvbop.com
2 FOLLOW the instructions on the pagc

3. Once you've successfully compteted your license renerval, ]oU will receivc an
e I rvith a Unk to your certificate. IYe no longer mail certificates so

please do not discard this link

1.

2

3

4.
5.

6.

RENEW BY MAIL
Complete {!! sections on this form
Sign and date this form
Send I\IO rvith this fornr (do NOT staple)

Mail original form/payment to address above

NO COPIES
NO SIGNATURE STAMPS ACCEPTED

Section 1: Since your last renewal or recent licensure have you: (Please fill in completely) Yes No

Been
Physi ?...'.... tr 8

'l . Been ..'...... tr tr
2. Been ?..".".q tr
3.Hady q tr

ll you marked YES to any of the n
Board Administrative Action: State Date: ;ase #

CA 0l tblt LotT l- 5q jq
-a;r'nfi ai---T si-ate -l Date: i Case #: j _QStlrlly Court

Action: I I
Yes Notrg

............................tr tr

Section 2:
Are you the subject of a court order for the support of a child?...,.......
lF vou marked YES to the question above, are vou in compliance with the court order?.'....

By signing belolv, '

(Dated frcm Nov.
You cannot renew online lf you change to lnactive

lnactive - E you certify that you are EI practicing in NV and do not wish to comply with the CE requirements ol NV and would

ve status. Before re-activating your license it wili be necessary to submit an application and to become compliantlike vour license changed to
with current CE requiremenls (NAC 639.219). See reverse ol insert for more inlormation.

Section 3: (Fees apply to either status) (see colored insert for details)

youcertilythatyouhavecompleted{!!requiredCEHoursdueforthe l7l19Renewal period

Section 4: I.IOT.OISCIPUNAHY STATE-MANDATED OUESTIONS
1. Though it is !Q[ required to have, S821 requires the Board to ask if you have a Nevada Stata Business license and il you do, please provide the

Leave blank if non-applicable

2. Have you ever served in the military, either active, reserve or retired?

Milita ru Occr rnation/Soecialtv:

YesE Nff Branch:

#

Dates ol SeNice:

"irr""i*".i*U" 
*"d u t"tt"v". j.ihitb ttgbdm abu*d/neglest#, to Epori th€ .huse/negl ct io an agency which Piovldes child w illo a_local lew en,orcsment tgcncy'

oriqinjrsignitrr"' |fufu A4:*,1,1L Date: t0 I lD I



BEFORE TIIE
BOARD OFPHARMACY

DEPARTMENT OF CONSUMER AIT'AIRS
STAIE OF CALIFORNIA

In the Matter of the Accusation Against:

SLERRA COMPOT]I\DING PHARMACY
ROBERT HITBERT SEI.ERT, OWNE'R
ANGALTNE MARm WUS$rIG, PIC
1101Maidu Dfiver#20D
Auburn, C495603
Pharmacy Permit No. PIIY 4n2&

ANGALINE MARIE W"USSTIG
3813 Rogue River Cirde
West Sacramento, CA 95691
Pharmacist Llcense No RPH 69944,

and

I(nISTEN R GORSXI
iColfaxEighway

Grass YaIIey, CA 95945
Phamacist LicenseNo RPH 67057

Respondents.

Case No. 5534

OAHNo. 2016061130

SIPT'LAIED SETfLEMENT AI{D
DISqPLINARY ORDER

DECT.SION Ah[D ORDER

The attached Stipulated Sgtlement and Disciplinary ffier is herehy adopted by the Board of

Pharmacy, D€parfinent of consurer Affairs, as its Decision in this mater.

This Decision shall become effective at 5:0O p.m. on March l,ZO1l,

It is so ORDERED on January 30,2At7.
BOARD OFPHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

Amy Gutierrez, Pharm.D.
Board hesident

By
ry,W
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Iiluer.nD, Hannrs
Attoroey General of California
JeMceK. Laci+raN
Supervising Depury Attomey General
ANaHrrA S. Cnawronp
Deputy Attomey Geireral
StareBar No. 209545

1300I Stree! Suite 125
P.O. Box 944255
Sacramentq CA 9 4244-2550
Telephone; (916) 322-831,1
Facsimile: (9t6) 327 -8643

Aforneys for Complainan t

BEEORE TIM
BOARD OT PHARMd.CT

DEPARTMENT OF' CONSUPIER ATFAIRS
STATE OF'CALTEORNIA

CaseNo.5534

OAH No. 2016061130

STIPULAI'E.D SEMLEMENT AND
DISCIPLINARY ORDER

IT IS IIBRBBY STIPIJLATED AIID AGREED by and between the partias to the above-

enliiled procsCIdings that the following mstters are frue:

il

In the Matter of the Accusation Agairst:

SIERRA COMPOTJhIDING PHARIyIACY
ROBERT IilLBERT SETWERT, OW}U]R
ANGALINE MARIE WUSSTIG. PIC
l10I Ivlaidu Drive, #200
Auburn, CA 95603

Phar-macy PermitNo. PHY 49228,

ANGALINE MARIE WUSSTIG
3813 Rogue River Circle
West Sacramento, CA 95691

Pharmacist License No. RPH 699&,

and

KRI'STEN R. GORSKI
Colfax Highway

Grass VaIIey, CA 95945

Pharmacist License No, RPH 67057

ST1PULATED SBTTLEMENT (5534)



1

n

J

4

5

6

7

8

9

10

11

L2

13

t4

t5

T6

t7

18

19

20

2t

22

23

74

25

26

27

PAITTIES

1' Virginia Herold (Complainant) is the Exeoutive Officer of the Board of pharmacy

(BoarO. She brought this rytion solely in her official eapacity and is represented in thispiatter by

Kamala D. Harris, Attomey General of the State of California, byAnahita S. Crawford, Deputy

Auorney General

2. Respondent Kirstflr R Gorski, PIC (Respondent) is represented in this proceeding by

attorney Natalia Mazrna of Kelly, Hocket, & Klei4 p.C. whose address ts: 44Moatgrnery Street,

Suite 1500, SanFrancfuco, CA94104.

3. On or about "April L9,2912, the Board issued Pharmacist License Number RpH

67057 to Kristen R Gorski ("Respondent Gorski'). The pharrnacist license was in full force and

slfect at all times relevant to the charges brouglrthereia and will expir-e on SeptemberBe 201?,

unless tenewed

JURISDICTION

4. AccusationNo' 5534 was file<I before the Board, and is cufientlypetrding against

Respondent. The Acouation and all other statutorily required documents wer-e properly served

oo R'espondent onMay 240 201 6. Respoodent timely f,rled her No,tice of Defeose contesting the

Accusatiou.

5' A copy of AccusationNo. 5534 is nttaehed as exftibit A aad incorporated herein by

reference.

. ADYISEMENT A}..ID WAIVERS

6. Respondent has carefirfly rcad, frlly discussed with counsel, ard understands the

charges and allegations in Acorsatiou No. 5534. Respondent has also carefully rea4 flrlly
discussed with counsel, "ncl undmstands the effects of this Stipulated Settlement and Disciplinary

Order.

7. Respondent is fully awaf,e ofhsr 1ega1 fighh in this:matter, iucluding the right to a

heariag ou the ehmges and allegations in theAocusation; the right to oonfront and cross-examiae

the witnesses against her; the r.ight tO. preseft eviderce and to testrfy On her own behalt the right

to the issuanoe of subpoenas to compel the attendance of wituesses and tlre production of28

s TTIULATED SEITLEMEI,TT (5s34)
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5

6

7

8

dobunrentsl the right to reconsideration and court review ofan adverse decision; and all other

rights accorded by tho Califrmia Administrative Procedure Act and other applicable laws.

8. Respondent voluntardy, knoyingly, and intelligently waives and gives up each and

every riglit set forth aboye.

CULPABILITY

9. Resporde,lrt admits the truth of each and every charge and allegation in Accusation

No. 5534.

10' Respondent agrees that her Pharmacist License is subject to disciplino and she agrees

to be bound by the Board's probationarytsflDs as set f:orth in the Discfplinary Order betow.

colTTINGENCY

11- This stipulation shall be subjeet to approval by the Board of Pharmacy. Respondent

understands and agrees thst counsel for Complainant and the staffof the Boardof phirrmacy may

corrrnunicate directly withthe Boardrogarding this stipulation and settlement, without notioe to

or participationby Respondent or her counsel By srgurng the stipulatioq Respondent

rurderstands and agrees that he may not withdraw her agreement or seok to rescind the stipulation

prior to the tisle the Board oonsiders aud acts upon it, If the Board fiil.q to adopt this stipulation

as its Decision and Order, tho Stipulated Settlement and Disciplinary Order shall be of no force or

efftct, except for this paregraph, it shall be inadmissible in any legal aotion between the parties,

aud tle Board shallnot be disquaiifietl tom firrther adiou by havmg oousidered this matter.

12, The parties uad.erstand ar.,rl agree that Portable Document Format (PDF) and taosimile

copios of this Stipulated Settlement and Disciplinary Order, including PDF ad faosimile

signatures thercto, ghallbave the same force and effect as the origiuals.

13. This Stipulated Sefflsment and Disciplinsry Order is intended by the partias to be an

integrated wdtitrg representing the complete, final, aad exclusive embodirnent of their agrcement.

Itsupersedes ary and allprior or contsmporareous agreehents, understandings, discussioDs,

negotiations, and commitments (written o: oral). This Stipulated Settlement aud Disciplinary

Orde,r may not be altered, amended, modifie{ supplemented, or otherwise changed Qxcept @ a

writing executed by an autholized reprasentative ofeaoh of the parties

STTPUIATED SETTLEMENT (5s34)
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14. In consideration of the foregoing admissions and stipulations, the parties agree that

the Board may, without further aotice or formal proceeding, issue and enter the followiug

Disciplinary Order:

DISflPLINARY ORI}ER

IT IS IIBREBY ORDERED that Pharmacist Licerse Number RPH 67057 issueal to Kristen

R' Gorski is revoked Howevef, fherevocation is stayed and Respondent is placed ooprobation

for two (2) years on the following terms and conditions.

1. Obey AllLaws

Respondent shall obey all stato and fedeml laws and rqgulations.

Respondent shall report any of the following oceurrences to fhe boar4 i1 writing, within

seventy-twg (72) hours of such occurenoe:

' afl arrest or issuance of, a crimioal corrylaint for virulatioo of any provision of the

Pharmacy Law, state and federal food and drug laws, or state and ftderal controlled

substauces laws

a plea of guilty or nolo conteudre in any state or fede.ral criminal proceoiling to any

srif,xinal complaint, information or indictment

. a conviction of any crime

' discipling citatioq or other administrative action fi.led by any state or federal agency

whichinvolves respoudent's Pharmacist Licenso or which is related to the practioe of
pharmacy or the mauufacburing, obtaining, handling, distribuJing, billing, or charging

for any chug, device or controlled suhctatrce.

Failwe to tiurely report zuch dccu$ence shall be considered a violation of probatiou.

2. RGportto theBoard

Respondent shall report to the board quarterly, on a suhedule as direoted by thc board or its

desigaee. 'fhe report shall be made either in person or in writing, as ditected, Among other.

reguiiements, respondent shall state in each report under penalty of perjuqy whetlrer there has

beeu compliauce wirh all the terus and conditiofls, of probation. FailurE to submit timelyreports

in a fornr as dbected shall be considered a violation ofprobafion. Anyperiod(s) ofdelinquencJ

STTPULATED SBTTLEMENT (ss3 4)
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in suburission ofrsports as directed may be added to the totalperiod of probation. Moreover, if
the final probation report is not made as directed probation shall be aufomatically extended until

such time as the final report is made and aocepted by the board-

3. Interyiew with the Board

Upon receipt of reasonable prior notice, respondent shall appear ru porson for interviews

with the board or its designee, at such irrtervals and locations as are determined by the board or its

designee. Failure to appeat fot any schedled iuterview without prior ootifioation to board. staS

or frilure to appear for two (2) or more scheduled interviewslilith ths board or its dosignoe dur"ing

the period ofprobafion, shall be considered a violation of pr-obation.

4. Coopera,te with Bonrd Staff

Respondent shallcooperate withthe boardrs iuspectionprogram and with the board's

rnonitoring and investigation ofrespondenfs eompliance with the ternrs and conditions of her

probation. Failure to cooperate sbsll be considered a violatiou ofprobation.

5, Continuing Education

Respondeut shallprovide evidence of efforts to maintain skill and knowledge as a

pharmacist as directed by the board or its designee. +

6. Notice to Employers

During the period oiprobation, respondent shall rrotify all preseirt and prospective

employers uf the decision in case number 5534 aod the terms, conditisns and restriotions imposed

on responderit by the decision, as ftllows: .

Withinthifiy (30) days of the effective dlate of this decision, and within fifteeu (15) days of

regpondent undertaking atry ne'!v emplolment, respondent shall cause her direct supervisor,

pharmacist-iu-chargp (including eachnewphamaoist-in-eharge employed during respondurt's

tonure of employrnent) and owner to report to the board in wliting acknowledgiug thatthe listed

individual{s) has/have read the decision in case number 5534, fld terEs and couditions impored

thereby. It shall be regpondetrt's responsibility t0 eo,sure that hcr eqployer(s) and/or supertrisor(s)

subrnit timely acknowledgment(s) to the board-

STTPLILATED SETTLEMENT (5s34)
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lfrespondent works foror is employed by or through aphataacy employmeut service,

respondent must notify her dirtct superuisor, pharrracist-in-charge, and orrner at every entity

licensed by the board of the terms and conditions ofthe decision in case number 5534 in advance

of the respondent commeneing work at each licensed. entity. A record of this notification m,sf Ss

provided to the board upon request.

Frrthermoro, within thirb/ F0) dala ofthe effective date ofthis decisioq aud rvithin fifteen

(15) days ofrespoodent undertqking atry new emplolanent.by or througlr a pbannacy erryloymert

service, respondent shall cause her dkect supervisor with the phaimaoy employment service to

report to tfte board in writing aclcqsurlrdging that he has read the decision in case nuurber 5534

anil the tems and conditions imposed thereby. It shall be respondont's r-esponsibility to ensure

that her employer(s) and/or supervisor(s) subrnit timely acknowledgment(s) to the board.

Failure to timely noti$ present or proqpeotive enrploye(s) or to cause thaythose

employer(s) to submit fimely aeknowledgments to the board shall be considered a violation of
probation-

"Employment" within the meaning of this provision shall lnclude auy ful1-time,

parttime, temporary, relief or pharmaoy matragement servioo as a pharr-nacist gr any

position for which a pharmacist lieense is a reguirement or cdterion for eryloyment, 
I

whetherthe respoudent is an employee; iudependent confractor or vofunteer. I

'7' No Supervision of Interns, $ervingas Pharmactst-in-Chnrge (pIC), Serving as-DesignatedRepresentativein-charge, orse;ing.aiuco"surtu"t " \ -"-

During the period ofprobation, respondent shaU not supervise any intern pharmacist, be the

pharrraqisi-in-chatge or desipated representative-in-charge of any entity liceirsed by the board

nor ssrye a.s a consultant unless othenrise specified in this order. Assumption of auy suoh

unauthorized supervision responsibilities shall be considered a violation ofprobation

8. Probation ll4onitoring Costs

Revpondent shall pay any costs associated with probation monitoring as determined by the

board eaoh and every year ofprobetion Such costs shall be payable to the board on a schedule as

25

26

27

28
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directed by the board or its designee. Failure to pay such costs by the deadtine(s) as directed shall

be considered a violation ofprobation

9. Status ofLicense

Respondent shall, at alitiueswhile onprobatiorg maintain an active, curtent license with

the board, includiug any period during which suspension or probation is tolled. Failure to

maintaiu an aotive, current license shall be considored a violation of probation.

If reqpondentrs licenss expires or is cancelled by operation of law or otherwise at any time

during the period ofprobatiorl including any extensions thereof dr:s fs [slling or otheivise, upon

renewal or reapplication reEondent's liconse shall be zubject to al1 tsrms and conclitions of this

plobation nol previously satisfied.

10. Llcense Surrender \ilhile on probation/Suspension

Following the effective date ofthis decision, should respondent cease practice due to

retirement or health, or be otherwise unable to satisfr tke terms and conditions of probatio4

tespondent may te,nder her license tc the board for zurrender. Ihe board or its d.esignee shall have

ths discretionwheth$ to grzurt the reqnest for surrender or take auy other action it deems

appropriate and reasoaabla Upon formal acceptanc,e of the surrender of the license, respondent

will no longer be zubject to the terms and conditions of probaiion. This sunender constitutes a

record of discipliue and shall become a part of the respondenth license hertory with fte board.

Upon acceptaoce of the surrender, respondent shall relinquish her pooket and wall license to

the board within ten'(I0) days of notification by the board thatthe surrender is hccepted.

Respondent may not reapply for any lisense ftorn the board for three (3) years Ii.om the effective

date of the surren&r. Respondert shall meet all requirements applicable to the license sought as

of ihe date flre application fot that license is zubmitted to the board, including any outsta:rding

cost8.

11. Notification of a Change in Namg Resldence.A.ddress; MailingAildress or
Employmmt

Respondsnt shall notify tke board in writing within ten (10) days of any chaoge of

employment. Said notificotion shall include the reasons for leaving the address of the new
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employer, the name of the supervisor and owfier, and the workschedule ifkuowl. Responde,nt

shall furthel notify the board iowrifing within ten (10) days of a chalge in name, residence

address, mailing address, or phone number.

Failure to timely noilry the board of any change in empioyer(s), name(s), address(es), or

phone nurnber(s) shall be considered a violation ofprobation.

12. TollingofProhaflon

Except dtuiog periods of suqpemsion, respondent sha[ at ailtimes while on probatiorl be

employed as a pharmacist in California for a minimurr of40 hours per calerdar month. Any

morth filring which this ruinimum is not met shall toll the period of probation, i.e., the period of
probation shall be extended by one mooth for each month during which this minimum is not rnet.

During any such period of tOlling ofprobation, respordeff must nonetheless comply with.all

terms arrd conditions of probation.

Should respoudent, regardless ofresidency, for any reason (including vacatiol) oease

practicing as a pharmacist for a minimum of 40 hours per ealendm month in California,

reqpoqdent rnrst notifY the board in writing within ten (10) dap of the cesatioa of practice, and

must fufiher noti8r the board in writing within tar (10) days of the rezumption of practioe. Any

failtne to provide zuoh notification(s) shall be ponsidered a violation ofprobafion.

It is a violafion ofprobation forrespondentrs probation to reraaiu tolled pursuant to the

provisions of this condition for a totalpsriod, counting consec,utive and non-consecutive months,

6xseeding thirfy-six (36) mouths. i

'rCessation ofpracrice,' mearrs any calendar month during which raspondcot is

not practicing as apharmacist for at least 40 hours, as defined by Business and

Professions Code section 4000 et seq . "Resumption of practice'r meaus any calendar

month duringwhich respondent is practicing as apharmacist for at least 40 houfs as a

phannacist as defined by Business and Professions Code section 4000 et seq.

13. Violation of probation

If a respondent has not complied with any term or conditio[ of probatiou, the board shall

have eontinuing jurisdiction over respondent, and probation shall automatically be exten6ed, until

STIPUT,A.TED SEITLEMENT (5534)
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all terms and conditions have been satisfied or the board has taken other action as deemed

appropriate to keat the frilure to comply as a violation ofprobatioq to tenninate probatior, and

to impose the penalby that was shyed.

Ifrespondent violates ptobation in any respect, the board, after giving respondent notioe

and an opportunity to be heard, may revoke probation and carry out the disciplinary ortler that

was stayed. Notioe and opportunity to be heard are not lequired for those provisions stating that a

violatiori thereof may lead to autornatio terinination of the stay and./or revooation of the license.

a petition to revoke probation ot' an accusatioa is filedagainst respotrdent during probation, the

board shall have coutinuing jutisdiction andthe period ofprobation shalt be automatically

extended until the petitionto revoke pobation or accusation is heard and decided,

14. Completion of Probatiou

Upon writtennotieo by the board or its designee iudicating successful completiorr of

probatio4 respondeut's liceffe will be f,rllyrestored-

15. RomedialEducation

Wirhin thirfy (30) days of tho effective date of this decision, respondent shatl submit to the

boerd or its designeg for prior approval, an appropriate program of remedial education related to

cornpounding drugs. The program of remedial edrrcation s]rall eorsist of at least 10 hours, whioh

shall be completedwithin 30 mouths at respondent's ourn experce. Allremedial education shall

be in addition to, and shatl notbe crediied tpward, continuing education (CE) coursori used for

license renewatputposes, :

Failure to timelysubmit or complete the Bpprovedremedial education shall be considered a

violatiou ofprobation Theperiod of probationwill be automatically oxtended until sush

remedial education is successfirlly corupleted and writton proof, in a form acceptable to the board,

is provided to the board or lts designee.

Following the cornpletion of each coruse, the board or its desiguee rnayrequire lhe

respondent, at her own expelse, to take al approved. examination to test the respondentls

knowledge of the oourse. If the rtspondent does not aohieve a passing scorc on the exarninetiorg
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this failure shall be considered a violation of probotion. fuiy sueh examination failure shall

require respondent to take another course approved by the board in tho same subject area.

. AC.CEPTA}iCE

I havo careftlly read the above Stipulated Settlernent and Disciplinary Order and have futly

disculsed it with my attorney, Natalia Mazina, I understand the rtipulation and the effest it will

have on my Pharmacist License. I snter into this Stipulated Settlement and Disoiplinary Order

voluntarily, knowirigly, and inteiligently, and anree t,o be bourrd by the Decision andOrder of the

Board ofPharnraey

DArED: ll , I+ . 7-Oll"

Wondwt
I have read ard fully discutsgd with Reepondem Sierra Compounding Pharrnacy; Robert

Hilbert ieiwert, Ouiner, Angatine Marie lilusstig, PIC the term+ and conditions and other rnatters

conlained in the above $tipul4ed Settlemenl atd Disciplinary Order. I approve its form and

,ri''/
/1:;;,.i.

Nov. 17,2016 - -.-..-:t "
KELLY, HOCKEL, & IilEIN P.C.
A{ tor fi ey lor Responde n t

il
ll
#
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Ordor ls hereby respectfully

submitted for consideration by the Board of Pharmacy.

Dated: // /? /(? Respecfftrll y submitted,

KaMeLc.D.Henrus
Attorney General of California
JANIqEK La,cmlax

sM01.s7M447
t24&492L.clsc

Deputy Attorney General
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KA[4AI,AD.HAxRIs
Attornoy Generat of California
JaMcsKLecrsfAl.r
Quporrisrlg DEuty Attomey Geireral
A}.IAHmAS. CRAIOTORD
Deputy Attomey Cleneral
State BarNo'. 209545

1300I freet $uito 125
P.O.Box944255

0 ..

BEtr'ORI, THE. BOARD OFPEARMACY
:DDPA,RTMENT Or CONSUI\MNr Ar'rArNS. STATE OF CALMORNIA

CaeeNb.5534

ACCUSATION

. 
Complainant allegas:

PdRrms;

. 1. YirgiqiaH€(old("Conplainanf) briugs.this Acarsationsolely in he offgial sapaolrtl

as the Exocutive Qfficer of the Board ofPharmacy ('lBoard'), Dqprr:troelt of Coafllfiff Affi,irs.
I

COMPOUNDING



2' on or aborrt Deoembsr 2g, 2008, the Board lssued Pharmacy perniit ttumber plrf
4g228to RobertHilbert Seiwert (tespondenf), prarrrer of Sierra.Compouridingpharmacy. The

pharmrcy permit'was in full fotoe ard effect at all timee relevant to the cbarges broughtherein

af,d will eeire onDecember l, 2016, unlessrenewed"

3 ' On or about Oct,ober 3, 2013, the Bomrl issried ?harnacist Lioense Nr:uter RpH

69944to Aqgaline Marie Wusstig ('B.espondeut Wusstrg'). The pharrurcist licsuse was in full

-force aEd effeot d all timss relev"ant to tlo ctrargs{ brolght hereiu and will expire on July 31,

201?, unless tetrewed.

4' Oa or aboutfudl 19, 2012, the Board issued Pbarmacist License Number FeE
67057 tbKristeuB- Gorshi ('Rsspondeat Gorski ). The phariracist lioenser was in firll foroe and

effect at'alltiuas relevani to the chatges broqght horeiu and. wili expke on Septembor 30, 2017,

unless ftlrev/eil

JUB,ISDIgtION' -.' 

-

5. This Aoosation is trought before the Bomd under the authority of the following

Iaws, .A.ll sectioa reforenoes ,r" to ttre Business'and professin* coau dr;;;;rou*,*
inficated-

, 6. Code sectiou430q.l states:

The earpiratioro, eansell,ation, fofeituro, or suspension of a board-issued license bv '

:p:rrauon ot taw or pI grdor or decision ofthe.board sx a bourt of hw, the plaremG*.
ofa uc€nse or a redred qtqtu!,- or. tle vofuutary suremder of a Uoense [yi il;G-
ghali ..not deprtw fre boaid orffidictionto cirmmemco oipr";;;d;fr{;;" *
Syfll$lp}=g{ g:.rpti* or disoipliuaryproceeding agamsq rhe licensse drto renda
a ocotsrcn suspedding or revoking'the license, ,'..

7 - soction 401 1 of the code trrovrdes -that ths Bdard ifualt administer 4rd. enforcabotl

,9" 
Fhry:i f,a1 frn a hof, Code, $ 4000 er see.i md the Uniform Coutuofled Substaoces

Aa* [LTaat+L * 
"^**,^^;^'; 

;r^; ^,. ^. 
'. "

Ast [HBa]Jh & SafttyCode $ 11000 e* geq.l,

L Code section 4300 etates, in pertiuent path

(a) Evoyliormse tssued maybe zu{pended orrsvoked"

(b)^T!rl"aid shall disclpliire,the hqt{er of
defrult has beeur enteredbr.rthose ciu[ Us
suifty, by any of rtre fo[owing metroas, 

ffi ffi ##'JAI*P':



( I ) $B,spending judgment.

(2) Plaoing hi' or her upcur probation

p) Suspentling his or her iigh to paotice for a pe,riotl not exceealhg one yoar.

(4) Rwoking his orher license.

(5) Takine any othu actioa in relatioa to disciplining bim or ler as the board in its
discretion may deem propor . . . '

: srATtroRYpRgyrsreXtrs

Eurin$s and lrofesstons Coale (Disclulinarv Proyisions)

9. Code section 4301 states, inpertinent parl'

against anyholder ofa license ryho iS guihy of ^

. liryio6sloua porarcidlaU iltuar;bd'i. rot iioited

fi) The violation of auy of tho gtatutes ofthis state, of any other sbate, or ofthe lJ:aited.
Stdos-regulating conhollsd substances anil daugerous dn gs.

agercy..,

10. Code section 45A6.5 statas, inpe,rtineut part

:::.t*-"nal 
contluct for a'pharmacist may include auy of the fo[dwins:

(b) Aots oromiss
irylementhis or with
regadtothe disp or
dangetous devices, or witb tegard. to fte provision of services

wholo orinpar[ the f4itteto oof,strIt
oths recordspeit*i"j"'g to the perfornoance of

11, Additionally, Code section4i13, suMivision (c), states thilt "[t]he pharmacist-in-

charge Fhall be respoaslble for a pbarruacy's coqliance with all state and ftieral lavs and

reguiations pertaining to the Bractibe ofpharmasy. "

3
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Sec{iou 4013(a) of the Code states:

4*t h.rtg-lice.nped by.the board ehall join t{e boar.d's e-ntail notificai.on list withiu60 days of obtaiuing a license or d the time oltic"os" ;u;Gi.*'^
13. Section4l6g.ofthe Code states:

(a) Apersou.ol entitgshall not do airy ofthe bllowing:

(3) P*chase, tr{g, se\or tsosfer daaquous drugs that tho persor.know or
reasorubly should have known were mistru"ae4 is defue(l i" s"*tioo l I 1335 of
theHefth and Sa&ty Code.

14. Hea1th and Safety Code seation 111335 states that "[aJny drug or Oevice is

uisbrandcd if ih labeling oipackaging does not mnformto the requirrmonts of Ctapter 4

(cotnmenciqg $rith Sestion 1 1 0290)."

15. Health and Sa&ty Code sestion 11 1400 provides that 
" 

6ue.N misbraniled if it is
rlalgerous b "bealti whon used in the dosagg or with the ftequency or drrratlor presoribed, .

rcrcomuended; or suggested'1o fu lsfusling.s

16. Tifle 21, utrited stde$ code, section 352 states, in pertineut pari:

ADrug or dcvice shall be deumed to b.e ririsbrarded --

' ' :.'
(fl Dire.otions foruse andwarhiqgs on labsl

Unless its labeling bqrs (f) adequate difestions forusq aad (2) suchadffiuate
wErnjogl against use h tlio s e pattrologiial condttious oi by;iidEfi,rffiHt"
mly-ry dsflgerous to xealth, or agatnst unsafe dosage or rdethods or dration of
.arlrninistuation or agplication, io iuohmmnei arld-fifiq il il" o"r*srryffft;

[i'ffi fitt$ffiThtrffi :Hi;ffi rurm,.m*';hxiH"$,p*m.*,n
fi1H?*Hfrl1*ffi ff-ffii%faffi H"#+ffirifl muikHffi *;a-
[eatth carp dslities g by q ]""rrh .an pr?ruiloirar fia *diiio*utffi"ili"tHl"
diaguostb {+.gs^ror.,Edua sorely@e6.mid-il"rs, riri,i.iEJJth;ith""lr6;iru-:' coryliay with all applioabre reqpirehets ;f l"wkd-tl,ii ite maaufr ctrrff jfi;?*
suoh users the opporumity to rertuost the bfiirg in-p.p* Ed'AGH# ;rffi'""'
lequest, prorrytlypovia& tne riEre$trd hsffid"f; #trffit ;ddri"ilffiil:, .

12.

State and Fede{s1 Drue Codes Misbrandgd Dru gs).



fi ' Ifeahh af,'d Safety Codo sostion LllKlstatcs.that'Tflt islnlan/ful for aayperson to

mauufaetrue, se[ deliver, ho14 or oEer for sale a,uy drug or devise thgt.is rnisbranded.,,

I 8. I{ealth ard Safrty Cdde sestiou 1l 1450 provides that it is unlnwful for auyperson to

receive in oommerce atry drug or devbe that is misbranided or to deliver or proffer for delivery

any drug or device.

19. califomia coae ornegulations, titre 16, section 1735, *ubdivision (a):

states iu pertinsd part:

Iicens ti!g{q"g ina 
.

armacist, pttrsu'antto
4 pres

(1) Altbrirg fte dosage form or-delivary system ofa &ug

(2) Altering th€ rhength of a drug

A). Comtining cogporents or agffve ingretlierts

. (4) Preparirg a drugproituct tom chemioals orbullidnrg eubstances

2 0., 
. 

Cali.Frnia Code of Rogularions, titlo I 6 eectioa l7 
:S.,Zstates:

(d) A drug product ehall not be compouudoa rfiii the pbamocv bae fnst
prepmed a writrea master fqrmula record ihst itrctudes at leait fte foilowirs
elements:

, (t) Active ingredienh toteused..

(2) E4ldpmod to be used"

(4) Inactive ingrediqts to tre used.

(5) Prooess and/orproce.drueusedto prepare the drug,

(6) Qualityreviews rcquirrd at eaoh step iupreparatign ofthe drug.

(?) Post-compouudiug proae^sB or procedmas required, if any.
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.. (i) The ph*gPr pg$uine or srrpervising compouuding is responsrbre. for the proper preparation, labeling; stoFge, and oJfir"il"fr.E*p"rlato*g
produd^

c.,*r qF"p*BE
21, code seotion tei,r proviaes, iapmtiuent pa",thataBoara.mayrequest the

administrative lawrudgo to dhoct a licsutiate foundto have oomuitted aviolation orviolations of
the licensfug act to pay a sum not to e*ceed tro reasonabis costs pf the rnvestigatiou and

emforcement of the oase.

, DRUq

22, Dtmperidone" is an anti{opaminqgie drug tbat agts as.an antiemetrc aad a
prokhotic agoffi, and is used to reliove nbupea md vomitiug and to insrsase lactadon It is a .

d84g€rcus drug under Busiiress aad Professions,Code sectioa 4un,'Do4peridone is rot
approved for use in lr"msns'in the Utrited Stdas by the Food and Dnrg AdtrfuistuBtion Dnrg
product$ eoryomded using domperiodone arp subject to the approvai teq,iremenb.ofths &deral
Food, Drugad Cqsrnetio Act

Gl #tFAqr.uAL BACKGTROUNp

23. on and betwesn ostDber l6,20lzand April 24 ,zols,Kristeu R Gorski
(Bespondenit Gorski ) *ras the pharnmcist-in-charge at sierra ckimpormding phamacy. on or

:i*i:r 
7, 

-zlti,AryBrioslrdade 
wussrig (T.eirpontrent wusstig,) rqpraced Respogdent

Gorski a.s th€ pharmacist-i+olrarge.

24- .on June 7, 2004, the u.s, Food.and Drug Adu,oisfiiioa (d.FDA,) issuod a talk

' 
paper titled, "3DA Warns AgBinst Wgmeu Usiaq Uuapprroved Dnrg, Doriryeridoure, to l+crease

Mlkttodtrdon'^ Thepaper utated inpertirecparutliat dompoidoae-is ar-lfuua1proved-dfu#,.-

and that it ls uot approvetl in the us for hrman uso. It aJso wamed breastiroeding worneir rot ,o
use thre protuct because of iafep cotrcerns, aod frat EDA field personuel wrre alerhtl to be on

the lookout for 8tteryb to itirpo*t domperidone so it coukl be detainsd. The ta$ paper indicabd
thd theFDA issued six f#er. to pharmaeies ftat rn4ouud brgdo"ts 6sr*aining'do,beridonE

ssd flrms thatsupply doqperidone for use.in coiryounding, ftepapersaad, *ltlhalettd*

' .. 6 
'r

AA-''- '-='aU

'24

. '25

26

27

28



violate thp Federal Food, Drug and Cosmotic'Act (tho Aot)l because they arc urapplgved new

drues md misbraaded. It additio!, dishrbutioa within th3 U,S., or inryortation of dorryeridono-

contai"ingProduots, violntes tke Iaw." Over the ned sworal yoars, the EDA continued to issue

ad publishwarning letters to latoratories andpharmaeies that it identified were dislribrrlirg aail

compouading donrperidono for humal use, irr violotion of the Act. . 
.

25. . OaMarch 18, 20i1, the HDA iszued an import alert for domperidone iodicating the

agency ieamed domperidone washg rmportF as abulk active p[armacerltical iugreitibnt.for

ph'armacy corypopnding, which presented a public healthrisk and violated fie Act.

ZS. OnMarch 72,20I2,theIDAissued arevis{import alert for domperidote. Tbis

rovised import alert shtod that ". , . dempcti'done is aot appropriate for pharmacy coapourding

use beoause this bulk octive ingredient is not a comporcut of an HDA approvod drug, or is a 
.

compouent ofa dnrg that wu qithdranrn or removed Aomthe rrtarlet for safefy reasons."

.27. On or about April Ia, 2015, the Boarcl ofPhamary issued a "subssriibq alerf ' to

phamaacies and pharmaoisfu stating, 'Doryeridone is dot FDA-approved for any use in htrmans

rn the United Etates, Drog products coryounded uing doryerido.re aro flSject to the,approval

requirements of the Federal Foodr Dfug and Cosmetio Arct.',

28. ' Respondeots did not possess any EDA approval olloriqg the,m to reseiVe or diqp€r$e.

domperidone

' 29, On orbetweenApril2g; 2014 anil Apri129, 2015, RespondentS coopourded 5,191

capsules of various dreugths of doq>eridone which w. ar diqpensed on over 50 precriptiors.

Reqlontled pbarmaoy stated that the pharmacy oompolrclod doryeridono pursrimt t6 
:

prescrigtions and ftat the'drug had bean pur'chased frompCCe*

'," -- 3U' hvoloes ton}CiA+howed:thattheBtamacyhad.purchased-doryeriiooito- .,l-
PCC} on uid batween August 79, 2014 tn Alf,, 29, zgLS.

t zl u.s.c. g 301 er seq.



T.IRST CAUSE FORDISCTPIJtr{E'

' (fi'ailure to Exercise or rmplementBest profqsional Juclgment

. or CorrosponitingRefponsbiHty)

3L- Respondent Soiwut's pharmacy pernait and Respondents Gorski,s aud Wusstig's

pharmacist licenses aro srrbject.to disciplinary aotiousr unprofessional cgniluct p:r:rsumt to Code

section 4301, as dofined by Code sectior 4306,5 subdivision (b), in that Respoadents failed to
qreroise *,ryI"T"{ their besi profossibnal Suagmeut or oonesponding resporsibility by
coryormding and diqpensing doqeridone, a dmg tbat had uot beenapptoved lql hrrmar ilse by

the EDA and for which t.he EDA had issuorl a waming againsf its use, as frrther set f6rth in

paraEfapts 2+3 O,above aud incorporateil. hersh by refere,lrce.

$EcoNp causE EOR pib c.,rPrJNE

(['ailtug to Consult Appropriate Rocords)

i2, Respondent Seiwerr'sphrmacyp"r-it'andRespondeuts Gorski,s aodWusslig;s
't

pharmacist licenses aro zuhject to dirsciplinary action for unprofessiorgl condrct ptusua:rt to Code

seotion 4301, as dsfiuedby Code section 4306.5 zutdivision(o), inthat Respondsnts f6iled:to

mnsult appropriate EDA reo-ords pertaiuiug to tloperformance ofpharmacy functions wilir6ey
corpounded m.d dispensed doniperidone, a &trg that had roi been approved for hruiran use by

tho FDA'md for whrth thePDAlad issu€d wamings againstfts,use, 4s.flrrtherset fort1 ia.

paragraphs ?*3A, above and' inc,orporated herein by reference

. TETRDCAUSEEoRpIECTPTJI{E . 
.' 

(Recelveil, Detyered uiUor Solil Misbranrled Drugs)

33- RespondentSeiwert'spharmaeypermit andReqpondeats Gorski's aadl'Wu*stig,s

:phaniracist lice,tses are+rbjectto.ilisciplinary-action for.uaprofessionalcondgcilpurmrautr"-A*1. -

sestion4301 sutdivision(fl, forviolnting stahtesregulating4ang6roru drugq, inthht

Reryondenls reooived, oold and/or deh\ercd misbranded drugs, as defmed by Health and safety

Code sections 111335, 111400, m$ ttnitea S.tatas Codq title 21, sectiou 3S2,'subdivision (fl and

in violation of Heath aatl Sufety Code. seotion 1 11440 aud I I 1450, as firtther set forrh in

pamgapbs 2+30, abovo and incofporatcat hereiu by reference.'

8



FOUrrrH CAUSE FoR prsc-rPlrNE

(Co4mtssion of Prohibiterl Acts)'(
34. Respondarts are subjeot to disciplinary aotionurder'Code sestiors +g01, subdivision

(o), in that Reqpondems violatetl or qttempted to violate provi$iotrs of the pharmacy laws and/or

ofthe appficable fedetal and state la\rye and regulatio:rs goveiing ph lltrnaq7,when Respoadelt's

rcceivbd, c'orupouode(i, dolivered aud/or sokt douperidone without FDA approval iq violation of

seotion 4169, $ubdiv'rsion (a)(3), ,od as more firlly set forth iu paragrZrptu 2+33, above, u/hich

incorporated helein by refecenc e.

MATTEBS II{ AGGRAVATTb\

35. To deteinfuL the hegre of discipline to be assessed against Respondents Seisrort aod

9orutrl, 
if aay, Complainant alloges as follows: . '

Responilent SeiwerUsiorrs Compouniling Pharmacy.

a. Ou or about Juns 30; 2011, the Board issued Citatiou.aqd fio" NO. Ci 2010 46937

against {ierra Coryor:dingPharmaoy.forviolating California Code.ofRegulations (CCI8),

titld'16, section'1761, subdivision (a[Ilealth and Saftty Co& section 1117; (no phanraoist shall

oompouad. s1 rlislense any prascriptiou whioh ccrttails any significant eror or

omissior/prohibition ofpresubinA eto. cortoolled substanbe for selD; IIealth and Safety Code

section lTlll,subdivisiot (Q (Sr qach pxescr[tiou for e Sche&rle II or $chefrrle III controlled. '

iubstaace, the dispensin gpbzirmssystrall report to tte Oqqm*t nf ftxUce;; snd sectioi 408 t,

subdivisioa (a)/section 4105, subdivision (a) (records of daagerous dnrp kqpt opea for

itrspwtiotr/retaining records of,dan$erous arugs fud devices on li,censed premises; tsryorary

'romova| waivers; aeoess tg eledtonioailymaintainearecoials;. The Board gr&aedRospondentto

pay a fino of.$+,300by.Ju1y30,.201i'. "Ihecitrrtioohas-beenpaidin-firll rrilis firral... . --.-. .. " .

b. On or atout[darsh Z4,zlt4,the Board issued Citafiol and,Fjue No.'CI2013 58A24

' againsi Siera Coopotmding Phargaoy for viol,ating Titlq 21, Cotle of Federal Regulations

('CER"), ssstion 1304.04, sutdivisiotrs (h{l) md (2) (inventorios and" recorde of all controlled

substances listed itr Scbedules I atd tr stall be mainlaiued separately Aom ell othor records ofthe

ptamaacyiSch.edr1es,Itr, fV,*and Yehallbe msiatained eithorcegurately fromall otherrocorcls of

9



ttepharmaoy); Tit1e2l, CIIR, section 1301.?5, subdivisrol ft) (oodrolled su.bstances listod in
Sc&edules II, I[, fV, ad V shall be stored in a seourely locked, substantially consnuded

cabinet); a'd CCR, titie I6n dection L707.s,subdivision (d) (patierd-centorsd labels fgr
prescrtjtion drug coffainors; requirements; pharmacy shall have poiiciee aod procodrnes in ptacu
'to help pationts with timite<l or no Eaglish profclency ]rhderstand the information on the label).

The BoardorderedRespondertto pryfinsstot'.ting $I,2S0 byApril Z3,ZA44, The citationhas

beetapatf infuIl aud.is frnal

Reqlorident Gorrki

c' On or abord ]v{arch 24,2}l4,the Boa.rd issrgd Citation a.,d FjneNo. CI2013
60613 agaiwt Reqpoade,nt crorski fur vlolatiag Titlo 21, cFR, sacrion 1304.04, sabdfulsioru

. (hX1) aad(2) (inventories andrecords of all contolled subehopes Usted in Sohedules I min
shall be 4aililai4ed soparatety ftom all otherrecords of the pharmary/ScheduLes 1U, W, and V
shall be 'maintained eifter slparately fr1m.ali othor.reoords ofthe ptarmasy); ttre zr, bF&
seitioa 1301.75, sttbdivision(b) (conhoflcdsubstadces lisf€d ias&'eArfu, IJ, I[ IV, andvs]all
b.e stored in a securelylocked, zubstantially cousbructed cabineQ; aud CCR, titlo 16, section

1707'5, suldivision ($ (patient-cedered.Iabeis ror prescrfotiuo.Lug containers; reguiigme.nts;

phamaoy shall have policies and pocedures inpQoe to h.tp patierrts with limihd or no Bnglirh
'proftiency undorstarid the iqforfiatioa ou the h,be| Tho Board orderecl Rerppndent to iray fines

-r,"*u $1,250 by Apil23, 2014..Tte citatioahas.beenpardinfufl andis final

PRAYE,R

WHEREFoRE, Colplaitant reque.sts tb.6t a hearhg be held oh the matters u1eeod h this

Accwatiou, and ftat forowin. g the hearing; the Board ofpbarmaoy issue a decisiou:

Seiwcrt trw:rerofSie{aCompouudlngpharuacy; , :

2, Revokinj or zuspeodiugphamacist License NorRpH 69944,:issued to Aqgaline

Marie Wusstig;

3' R.evokiqg or snspendiug:Phamacist Lioer.seNo. RPH 620s7, issuedto KristnR' l

Gorski;

r0
(siERRA



4' Gdering Robsrt llilbert Seiwor! owhdr of Sisna Compormdrng pharmaoy, Angalino

Marie Wus'stig, and Kriston R. Gorski to pay the BoardofPharmacy the reasonablo custs ofthe
investigation and poforcerent ofthis case, pusuantio Businesu and professions Code section

i25.3; and

5- Taking such othq and firrther action as deenned necessary andproper.

Erecutive Officcr.
BoardoiPharmacy '

Depaftnunt of Consumer Atrai$
State of Califqmia
CgWlainant

9A2015t044:C7
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.....DO NOT FOLD OR STAPLE ABOYE TIIIS LINE......................

Neyada State Boarcl of Pharmacl'- Reneryal Application - PHARMACIST

431 \\'Plunrb Lanc ' Reno, NV 89509 ' bop.nr'.Eov 
I z> .' For the period of November 1 , 2015 to October 31, 20 I - | 

-

r'i 51o., 1
Please make any changes to name or address nert b the old infarmation

Esomonu
TER,

,srJSLICENSE: 15622
lroegbu Clifford

KINGSMILL
Dublin, CA 94568

RENE\\'BY I\IAII,
l. Complete sections on this fomr

2. Sign and date this form
3. Send IVIO rvith this fomr (do NOT staple)

4. IvIail fomr./pa1'rnent to address above

5. NOCOPIFJ
6, NO SIGNATURE STA}IPS ACCEPTET)

RENE1Y ONLINE
1. Go to http://bop.n\'.go\
2. Ctick "Applications " then, "License Renerval", FOLLO\Y instructions

3. lJse: USER ID: CLIFFESOIIOT\U@ArIL.COII
PASSIYORD : .t *'+'r ;k"4 * +

tLcn cl

Section 1: Since your last renewal or recent licensure have you: (Please fill in comptetety) Yes No

Been diagnosed or treated lor any mentat illness, including alcohol or substance abuse, or
physical condition that would impair your abilityio p il the essentiat functions of your license?'."'... tr E

t . Be6n charged, arrested or convicted of i felony or misde El

2. Been the s-ubject of a board citation or an administrative action or pending in anv state?.-.-.... tr
3. Had your license subjected to any discipline for violation of pha in anv state?".. tr

li you mark
Board Administrative Action: Date:

o'l,oY ro r E
Case

Criminal
Action:

State i Date:

Itt -case 

#: i county I__-r--l--__ Court _-

Section2: Yes

nre you tfre subject ol a court orderior the support of a child?............... """""' tr
lF vou marked YEs to th" question above, are you in compliance with the court order?.....,.,,.,................,..........'.tr

No

E
tr
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Yestr N Branch

Dates of Service:
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BDFORE TIIE
BOARD OF PHARMACY

DEPARTMENT O[ CONSUMER AFFAIRS
STATE OFCALIFORNIA

ln the Matter of the Second Anrended Accusation

Against:

FRUITVALE AVDNUE PHARMACY INC.
2693 Fruitvale Avenne
Oakland, CA 94601

Pharmacy License No. PIIY 50064,

IJEOMA NWAYIOCHA ESOMONU
FRUITYALE AVDNUE PIIARMACY INC.
16 Minaret Road
Oakley, CA 94561

Pharmacist License No. RPH 53516,

and

IROEGBU CLIXT'ORD ESOMONU
F'RUITVALE AVENUE PHARMACY INC.
6726 Corte Santa Maria
Pleasanton, CA 94566

Pharmacist License No. RPH 53445

Case No. 4579

OAIJ No. 2014061007

STIPULATED SURRENDDR OF
LTCENSEAND ORDERASTO
RESPONDENT F'RUITVALE AVENUE
PHARMACY INC. AND RESPONDENT
IROEGBU CLIFFORD DSOMONU
ONLY

DECISION AND ORDER

The attached Stipulated Surrender of License and Order is hereby adopted by tho Board of

Pharmacy, Department of Consumer Affairs, as its Decisiol in this matter'

This Decision shallbecome effective on July 8,2015,

It is so ORDERED on JulY 6,2015'
BOARD OP PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

AMARYLIS CUTIERREZ
Board President

By
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Knun,le D. Hanus
Attomey General of Califomia
DnuN Sorolonr
Supervising Deputy Attomey General
TruoruY J, McDoNouoH
Deputy Attomey General
State Bar No, 235850

1515 Clay Street, 20th Floor
P.O, Box 70550
Oakland, CA 94612-0550
Telephone: (510) 622-2134
Facsirnile: (slD 622-227Q
E.rnail: Tim,McDonough@doj,ca, gov

Attorneysfor Complalnant - '

In the Matter of the $econd Amended
Ascusation Against:

FRUITVALE AYENUE PHARMACY INC.
2693 Fruitvale Avenue
Orklaud, CA 94601

Pharmacy License No, PHY 50064,

IJEOMA T{VYAYIOCHA E,SOMONU
FRUITVALD AVENUE PTIAR]VIACY INC.
16 Minaret Road
Oakley, CA 94561

Pharmacist License No. RPH 53516,

and

IROEGBU CLITT'ORD ESOMONU
FRUTTVALE AVENUE PHARMACY INC.
6726 Corle Santa Maria
Plersanton, CA 94566

Pharmacist Liconse No. RPH 53445

Respondents.

BEF'ORE THE
BOARD QF PHARMACY

DEPARTMDNT Q[' CONSUMER AFf'AIRS
STATE OF CALII'ORNIA

Case No.4579

OAH No, 2014061007

STIPULATED SURRENDER O['
LICENSE AIID ORDER AS TO
RESPONDENT FRUITVALE AYENUE
PIIARMACY INC. AND RESPONDENT
IROEGBU CLIIE ORD ESOMONU

Stipulated Surrondsr ofLlcensc (Case No. 4J79)



IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedirSgs that the following matters are true;

PARTIEF

l. Virginia Herold (Complainant) is the Bxeoutive Officer of the Board of Pharmacy.

She brought this action solely in her official oapaoity and is represented in this matter by Kamala

D. Hanis, Attorney General of the State of California, by Timothy J. McDonough, Deputy

Attorney General.

2. Fruiwale Avenuo Pharmacy,Inc, (Respondenl Fruitvale) and lroegbu Clifford

Esomonu (Respondent Esomonu) are represented in this proceoding by attomey John Fleer,

whose address is 1850 Mt. Diablo Boulevard., Suite 120, Walnut Creek, CA 94596,

3, On or aboul Qctober zl,zl}g,the Board of Pharmacy issued Pharmacy Pemit No,

PHY 50064 to Fruiwale Avenue Pharmacy, Inc, The Pharmacy License was in full force and

effect at all times relevant to the charges brought in Second Amended Ascusation No, 4579 and

will expire on October 1,2015, unless renewed.

4, On or about Marrh 28,2}O2,the Board of Pharmacy issued Pharmacist License No'

RPH 53445 to Iroegbu Clifford Esomonu. The pharmacist license was in fulI force and effect at

all times relsvant to the charges brought in Second Amended Accusation No' 4579 and will

expire on September 30, 2015; unless renewed.

.ISRISDICTION

5. Second Amended Accusation No. 4579 was filed before the Board of Pharmacy

@oard), Departnent of Consumer Affairs, and is surrently perrding against Respondents. The

Second Amended Aoousation and all other stat8orily required documents were properly sewed

on Reqpondents on May 6,2015. A copy of Second Amended Aocusation No. 4579 is attached

as Exhibit A ald incolporated by reference.

apyl SEMENT AI{D WATVERS

6, Respondents have oarefully read, fuIly discussed with counsel, and understand the

charges and allegations in Second Amended Accusation No. 4579. Respondents also have

Stipulated Srnrender of Licenso (Casc Nq, 4579)
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carefi.rlly read, fully discussod with counsel, and understands the effeots of this Stipulated

Surrender of License and Order.

7. Respondents are fully aware of their legal rights in this matter, includin! the right to a

hearing on the charles and allegations in the Second Amended Aocusation; the right to be

represented by counsel, at its own oxpense; the right to confront and cross-examino the wifiresses

against them; the right to present evidence and to testifo on its own behalf; the right to the

issuance of subpoenas to compel tle attendance of witnesses and the produotion of documents;

the right to reconsideration and sout reyiew ofan adverse decision; and all othir rights accorded

by the Califomia Adminishative.Procedure Act and other applioable laws.

8. Respondents voluntarily, knowingly, and intelligently waives and gives up each and

every right set forth above.

CULPABITITY

g. Respondent's admit the truth of each and every charge and allegation in Second

Amended Aoousation No, 4579, agree that cause exists for discipliue and hereby surenders their

Pharmacy Permit No. PHY 50064 and Pharmacist License Number RPH 53445 for the Board's

formal acceptance.

10, Respondents understand that by signing this stipulation, Respondent Fruiwale and

Respondent Esomonu enable the Board to iszue an order accepting the surrender of Pharmacy

Permit No. PltY 50064 and Pharmacist License No. RPH 53445 without firrther process,

RESERVATTON

I l. The admissions rnade by Respondents in this stipulalion ar€ only for the purposos of

this prooeeding, or any other proceedings in which the Board of Pharmacy or other professional

licensing agency is involved, and shall not be admi*sible in any other criminal or civil

proceeding.

9O,NTTNOEI'ISY

12, This stipulation shall be subject to approval by the Board of Pharmacy. Respondents

understand and agree that sounsel for Complainant and the staffof the Board of Plrarrracy may

communicate ditectly with the Board regmding this stipulation and surrender, wittrout notice to or

Stlpulatod Sursnder of License (Case No. 4579)
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participation by Respondent or its counsel. By signing the stipulation, Respondents wrderstand

and agree that they may not withdraw their agreement or seek to rescind the stipulation prior to

the lime tho Board considers and acts upon it. If the Board fails to adopt this stipulation as its

Decision and Order, the Stipulated Surrender and Disciplinary Order shall be of no force or

effect, except for this paragraptr, it shall be inadmissible in any legal action between the parties,

and the Board shall not be disqualified Ilom further action by having considered this matter.

13, The parties understand and agree that Portable Document Format (PDF) and facsimile

oopies of this Stipulated Sunender of License and Order, including Portable Docurnent Format

(PDF) and facsirnile signatures theroto, shall have the same force and effect as the originals.

14. This Stipulated Sunender of License and Order is intended by the parties to be an

integrated writing representing the complete, final, and exolusive emtrodiment of their agreement,

It supersedes any and all prior or contemporaneous agreements, understandings, discussions,

negotiations, and commitments (witten or oml). This Stipulated Surrender of Lioense and Order

may not be altered, amended, rnodified, supplemented, or othenvise ohanged except by a writing

executed by an authorized reprasentative ofeaoh ofthe parties'

15, In consideration of the foregoing admissions and stipulations, the parties a$ee that

the Board may, without further notice or formal prooeeding, issue and enter the following Order:

ORDER

IT IS HEREBY ORDERED that Pharmacist Liceuse No. RPH 53445, issued to Respondent

Esornonu and Pharrracy Permit No. PHY 50064 issued to Respondent Fruitvale are suuendered

and accepted by the Board of Pharmecy. The effective date of the Desision as to Respondent

Fruitvale's permit surrender, however, shall be stayed until July 8, 2015, at which time the

pharmacy shall be sold or closed.

l. The surrender of Respondents' Pharmacy Permit and Pbarmacist License and the

acoeptance of the surrendered lioeuses by the Board shall constitute the imposition of discipline

against Respondents. This stipulation constitutes a recotd of the disoipline and shall become a

part of Respondents' license history with the Board of Pharmacy,

Stipulated Surrsnder of Licenso (Case No' 4579)
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2. In the event that Fruitvale Avenue Pharmacy, Inc. is sold and an application for a new

permit is submitted to the Board, the Board shall expedite the processing of that application,

3. Respondent Fruirvale shall lose all rights and privileges as a pharmacy in Califomia

as of the effootive date of the Board's Decision and Order.

4. Respondent Esomonu shall lose all rights and privileges as a pharmacist in California

as of the effsctive date of the Board's Decision and Order.

5. Respondent Esomonu shall cause to be deliverod to the Board its pocket license and,

if one was issued, its wall certificate, on or before the effective date of the Deoision and Order.

6, If Respondent ever applies for licensure or petitions for reinstatement in the State of

Califomia, the Board shall treat it as a new application for licensure. Respondent must comply

with all the laws, regulations, and procedures for licensure in effect at the tirne the application or

petition is filed, and all of the charges and allegations contained in Second Amended Accusation

No. 4579 shall be deemed to be Fue, correct and admittetl by Respondent when the Board

determines whether to grant or deny the application or petition.

7. Respondent shall pay the agency its costs of investigation and enforcement in the

amount of $50,973.50 prior to issuance of a new or reinstated license.

8. If Respondent should ever apply or reapply for a new license or oertification, or

petition for reinstatement of a lioense, by any other hoalth care licensing agency in the State of

Califomiq all of the charges and allegations contained in Second Amended Aocusation, No. 4579

shall be deemed to be true, conect and admitted by Respondents for thc purpose of any

Staternent oflssues or any other proceeding seeking to deny or reshict licensure.

9. In the event that Fruiwale Avenue Pharmacy, Inc. is not sold by July B,z}ls,

Respondent Fruitvale shall, within ten (10) days of the stayed effective date of the Board's order,

arange for the destruction ofl the hansfer to, sale of or storage in a facility licensed by the Board

of all conholled zubstances and dangerous drugs and devices. Respondent Fruitvale shall further

provide written proof of such diqposition and submit a completed Discontinuance of Business

form acoording to Board guidelines.

Stipulated Surrender ofLlcense (Case No, a579)
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Respondent owner shall also, by the effeotive date of this decision, arrange for the

oontinuation of care for ongoing patients of the pharmacy by, at minimum, providing a written

notice to ongoing patients that specifies the anticipated closing date of the pharmacy and that

identifies one or morc area pharmacies capable of taking up the patients' cme, and by cooperatlng

as may be necessary in the transfer of records or prescriptions for ongoing patients. Within five

days of its provision to the pharmacy's ongoing patients, Respondent owner shall provide a copy

of the written notice to the board. For the purposos of this provisioq "ongoing patients" means

those patients for whom the pharmacy has on file a prescription with one or more refills

outstanding, or for whom the pharmaoy has frlled a presoription within the preceding sixty (60)

days.

10. Respondent may not apply, reapply, or petition for any lioensure or tegishation of the

Board for three (3) years from the effective date of the Decision and Order'

il/

/t/

/il

ilt

lil

ilt

/il

ilt

ilt

ilt

ilt

ilt

/t/

il/

ilt

ilt

Sttpulated Sunende,r of Liccnoe (Case No,4579)
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A.!4UtsruANvs

I have carefully read the above Stipulatcd Sunender of License and Ordor and havo fully

discussed it with my attomey, John Fleer. I understand the stipulation and the effect it will have

on rny Pharmacy Lisense. I enter into this Stipulated $unender of License and Order voluntarily,

knowingly, and intelligently, and agree to be bound by the Decision and Order of the Board of

Pharmacy.

DArED: 
- 
p.ts:lg.J 

'1__"
IROEGBU RD ESOM

Respondont

I have carefully read the above Stipulatod Sunender of License and Order and have fully

disoussed it with my attomey, John Fleer. I understand the stipulation and the effect it will have

on my Pharmacist License. I enter into this $tipulatcd $urrendor of Lioense and Order

voluntariln knowingly, and intelligently, and agree to be bound by the Decision and Order of the

Board of Pharrnacy.

DATED:

lRbEmu CI RD ESOMONU
Respondent

I have read and fully discussed with Respondent Fruitvale Averiue Phannacy, Inc, and

Respondent lroegbu Clifford Esomonu the trerms and conditions and other naatters oontained in

this Stipulated Sunender of License and Order. I its form and contcnt.

DATED: L, ??- tS
,HN

A$ornoy for Respondent

.u'

,INC,
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Dated: eD-Jo/y

Btlo-OnSBNaeNf

The foregoing Stipulated Surrender of License and order is hereby respectfully submitte.d

for consideration by the Board of Phdrmacy of the Department of Cqnsumer Affairs,

Respectfu I ly submitted,

KeueueD. Hnnnrs
General of Califomia

Attomey General

sF20 I 3901373

905lEl00.doo

Stipulated Sunender ofLioense (Case No, 4579)
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ACCEPTANPE

I have carefully read the above Stipulated Surrender of License and Order and have fully

discussed it with my attorney, John Fleer, I understand the stipulation and the effect it will have

on my Pharmacy License. I enter lnto this Stipulated Surrender of License and Order voluntarily,

knowingly, and intelligently, and agreo to be bound by the Decision and Order of the Board of

Pharmacy.

DATED;

TROEGBU CLIFFORD ESOMONU
FRUITVALB AVEI..ruE PHARMACY, [NC.
Responderrt

. I have carefully read the above Stipulated Sunender of Lioense and Order and have fully

discussed it with my attorney, John Fleer, I understand the stipulation and the effect it will have

on my Pharmacist License, I enter into this Stipulated Sunender of License and Order

voluntarily, knowingly, and intelligently, and agree to be bound by the Declsion and Order ofthe

Board of Pharmacy,

DATED:

IROEGBU CLIFFORD ESOMONU
Respondent

I have read and fully discussed with Respondent Fruiwale Avenue Pharrnacy, Inc. and

Respondent Iroegbu Clifford Esomonu the terms and conditions and other rnatters contained in

this Stipulated Surrender of Lioense and Order. I approve its form and content.

DATED;

JOHN FLEER
Attomey for Respondent

Stipulated Surrender of Llcense (Case No,4579)
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Second Amended Accusation No.4579
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Knup.la D. HeRRrs
Attomey General of Califomia
DtA).rN SorouorR
Supervising Deputy Attorney Oeneral
TIMoTHYJ. McDoNoUaH
Deputy Attorney General
$tate Bar No. 235850

l5l5 Clay Steet,2fth Floor
P.O. Box 70550
Oakland, CA 94612-0550
Telephone: (510) 622-2134
Facsimile: (510) 6?2-2270
E-mai I : Tim.McDonough@doj.oagov

A tt orney s for C o mpl alnant

BETQRE TTM
BOARD OF PHARMAqY

DEPARTMENT OF CQN$UMER AFF'AIRS
STATE O['CALITORNIA

Case No, 4579

SECOND ruVTBUPNN ACCUSATION

In the Matter of the Seoond Amended
Acousation Against:'

XRTIITVALE AVENUE PHARMASY INC.
2693 Fruitvale Ayenue
gakland, CA 9d601

Pharuacy License No. PHY 50064,

IJEIOITIA NWAYIOCHA DSOMONU
TRINTVALE AYENUE PHARI}TACY INC.
16 Minarot Road
Oakley, CA 94561

Phannacist License No. RPII 53516,

and

IROEGBU CI,II ORD ESOMONIJ
TRUITYALE AYENIIE P56f,[{ACY INC.
6726 Corle Santa Maria
Pleasanton, CA 94566

Pharmacist No, RPE 53445

Seoond Amended Accusation
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Complainant alleges;

PAtsTr.ES

l. VLginia Herold (ComplainanQ bringi this Second Amended Accwation solely in her

official capaaity as the Exeoutive Officer of the Board of Pharmacy, Department of Consumer

Affairs.

2, On or about Octob et2l,2009,the Board of Pharmaoy issued Pharmacy Lioense

Numbff PHY 50064 to Fruitvale Avenue Pharnacy Inc, (Respbndent FAP), The Pharmaoy

License was in full force and effect at all times relevant to the charges brought in this Second

Amonded Aocusation and will expire on Octobff 1,2015, unless renewed,

3. On or about April 23, 2})Z,tbeBoard of Phmrnacy issued Pharmacist License

Nurnber RPH 53516 to Ijeoma Nwanyiooha Esomonu (Respondent INE), The Pharmacist

License was in full force and effeot at all times rolevant to ttre oharges brought in this Second

Amended Accusation and will expire on April 30,20l7,unless renewed.

4. On or about March 28,2D2,the Board of Pharmaoy iszued Phanpacist License

Number RPH 53445 to hoegbu Clifford Esomonu @espondent ICE). The Pharmacist Licpnse

was in full foroe and effest at all times relwant to the charges brought inthis Seoond Amended

Accusation and will oxpire on September30,20l5,unless renewed.

II,EIsDIgII,oN

5. This Accusation is brought bsforc the Board of Pbarnracy (Board), De,partrnent of

Cousurner Affairs, under the authority of the following laws. All section rcferenses are to the

Business and Professions Code unless othenvise indicated,

6. Section 4011 of the Code provides that the Board shall administer and enforce both

the Pharmacy law [Bus. & Prof, Code, $ 4000 et seq.] and the Uniform Contolled Substances

Act [Health & Safety Code, $ I t00O et seq.].

7. Section 4300 of the Code states, in relevant part:

"(a) Every lioense issued may be suspended or revokod'

Sepond Amended Accusation
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"O) The board shall disoipline the holder of any lisense issued by the board, whose default

has bean entered or whose case has been heard by the board and found guilty, by any ofthe

following methods;

"( I ) Suspending judgment.

"(2) Placing him or her upon probation.

"(3) Suspending his or her right to practice for a period not exceeding one year.

"(4) Revoking his or her license.

"(5) Taking any other aotion in relation to disoiplining him or her as the board in its

disfietion may deem proper.

"(e) The proceedings rmder this article shall be conducted in accordance with Chapter 5

(oommencing wittr Seotion t 1500) ofPart I of Division 3 of the Government Code, and ttre board

shall have all the powers granted tlrerein. The action shall be fiual, except that the propriety of

the action is subjeot to review by ttre superior court pursuant to Seotion 1094.5 of the Code of

Civil Procedure."

8. Section 4300.1 of the Code provides that "[t]he expiration, cancellation, forfeituq or

suspension of a board-iszued license by.opcration of law or by order or desision ofthe board or a

court of law, the placement of a license on a retired slatus, or the voluntaly surender of a license

by a liconsee shall not deprive the board ofjurisdiction to comrnence or proceod witb any

investigation ofl qr aotion or diseiplinary proceeding against, the lioensee or to render a decision

suspending or revoking the license.''

s TATUTgBy/RFGr.rLArgBy pRqvr sro\ls

9, Section 4301 of the Code states, in relevant part:

"The board shall take action against any holder of a license wfio is guilty of unprofessional

conduct or whose license has beon prooued by fraud or miuepresentation or issued by mistake,

unprofessional conducl shall include, but is not limited to, any of the following:

.'::, 

**'immorality.

24
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27

28

Second Amended Accusatlsn
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"(d) The clearly excessive furnishing of contolled substances in violation of subdivision (a)

of Section 11153 of the Health and Safety Code.

"0)'Ihe violation of any ofthe statutos of this state, or any other state, or of the United

States regulating oontolled substanoos and dangerous drugs.

"(o) Violating or atempting to violate, directly or indirectly, or assisting in or abetting the

violation of or conspiring to violate any provision or term of this ohapter or of the applioablo

federal and state laws and regulatiqns governing pharmacy, including regulations established by

the board or by any other state or fpderal regrllatory ug"noy.;'

10. Sestion 4081 of the Code states:

'(a) All resords of manufacture and of sale, aoquisition, or disposition of dangerous drugs

or dangerous devices shall be at all times drring business hours open to inqpeotion by authorized

officers of the law, and shall be prdserved for at least throe years from the date of making. A

cure.nt inventory shall be kept by every manufacturer, wholesaler, pharmacy, veterinary

food-animal drug retailer, physiciau, dentist, podiatrist, veterinarian, laboratory, clinis, hospihl,

institution, or establishment holding a currently valid and rrrevoked oerdfioate, Iicense, permit,

registation, or exemption under Division 2 (commencing with Seotion 1200) oftlrc Health utd

Safety Code or under Part 4 (commencing with iection I 6000) of Division 9 of the Welfare and

Institutions Code who maintains a stock of dangerous drugs or dangerous devices,

"(b) The omer, officer, and prtrrer of any pharmacy, wholesaler, or veterirary food-animal

drug retailer shall be jointly reqponsible, with the pharmaoist-in+harge or representative-in-

charge, for maintaiuing the records and inventory desstibed ir this section.

"(c) The pharmaoist-in-chargo or representative-in-charge shall not be oriminatly

responsible for apts of the owner, officer, parErer, or ernployee that violate this section and of

whioh thp pharmacist-in+harge or rcpresentative-in-chmge had no knowledge, or in whish he or

she did not kmowingly participate."
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I 1. Section 4l 13, subdivision (c), of the Code'provides that "[t]he pharmaoisr-in-charge

shall be responsible for a pharmacy's compliance with all state and fetleral laws and regulations

peltaining to the praotice of pharmacy."

12, Section 4333 of ttre Code states, in relevant part, that all presoriptions filled by a

pharmacy and all otber reoords required by Seotion 4081 shall be maintained on the premises and

available for inspection by authorized officers of the law for a period of at least tluee years, In

cases where the pharmacy discontinues business, these resords shall be maintained in a

boardlicensed facility for at Ieast three years.

13. Health and Safety Code sestion 11165, subdivision (d), states:

'oFor each prescription for a Schedule II, Schedule III, or Schedule IV conholled substance, as

defined in the oontrolled substances sohedules in federal law and regulations, speoifically

Sections 1308.12, 1308.13, and 1308.14, respectively, of Title2l ofttre Code of Foderal

Regulations, the dispensing pharmaoy or clinic shall provido the following informationto the

Deparfinent of Justise on a weekly basis and in a format specified by the Deparrrrurt of Justice:

"(l) Full narno, address, and the telephone number of the ultimate user or research subject,

or contact infonnation as determined by ttre Seoretary of the United Statss Departrnent of Health

and Human SeMces, and the gender, and date of birth of the ultimate user,

"(2) The prescriber's category of liceruure aud license number; federal sontolled

zubstance regisnation numbsr; and the state medical license number of any prescriba using tre

federal contolled substance registration number of a governmelrt-exempt facility,

"(3) Pharmaoy prescription number,liccnse nrrnber, and federal contolled substance

registration numper,

"(4) NDC (National Drug Code) numberof tho oontolled substanec dispensed,

"(5) Quantity of the conholled substaaoe dispemsed.

"(6) ICD'9 (diagnosis code), if available.

"(7) Number of refills ordered.

*(8) Whether the drug was dispersed as a refill of a prescripion er as a first-time request.

"(9) Date of origin of the prrescription.
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"(10) Date of dispensing of the prescription."

14. Health and Safety Code seotion l1 164 states, in relevant part:

"Eioept as provided in Sestion 11167,n0 person shall prescribe a controlled substanoe, nor shall

any person fill, compound, or dispense a prescription for a sontrolled substance, unless it

compliss with the roquiremonts of this scgtion."

"(a) Eaoh proscription for a controlled substance slassified in Schedule Il, Iil, IV, or V,

except as authorized by subdivision (b), shall be made on a contolled substance presoription form

as specified in Seotion 11162.1 ...,*

15. Health and Safety Code section 1l 162,1 states, in relovant pail:

"(a) The prescription forms for oontrolled substancos shall be printed with the following

featues:

'(7XA) Six quantity qheck offboxes shatl be printed on the form so that the prescriber

may indicate the quantity by ohecking the applicable box where the following quantities shall

aPpear
. 7-24, 2549, 50-74, 75-100, l0l-150. l5l and over. 

.

' 
"(8) Prescription blanks shall contah a stat€ment printed on the bottom of the

O**rr:: btank that the 'Prescription is void if he numbff of drugs prtscribed is not noted.'"

..(b) Each batch of controlled substance prescription forms shall have the lot oumber printed

on the form and each form within that batsh shall be ntrmbered sequentially beginning withthe

numeral one."

16. Health and Safety Code section 11153, subdivision (a)' states:

"A prosoription for a controlled substanco shall only be issued,for a legitimate medical

purpos€ by an individual practitioner aoting in the usr:al course ofhis or her professional
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practioe' The responsibility for the proper prescribing and dispensing of contolled substances is

upon the presoribing praotitionor, but a conesponding responsibitity rests with the pharmacist

who fills the prescription, Except as authorized by this division, the following are not legal

prescriptions: (l ) an ordu purporting to be a presoription which is issued not in the usual oourse

of professional teaftnent or in legitimate and authorized research; or (2) an order foran addict or

habitual user of controlled substances, which is issued not in the ceurse of professional featment

or as part of an authorized nmcotic treatrnent program, for the pwpose of providing the user with

controlled substanoes, sufficient to keep him or her comfortable by maintaining customary use."

17. Health and Safety Code section 111295 states:

"lt is unlaufrrl for any person to manufacture, sell, delivor, hold, or offer for sale any drug

or device that is adulterated.'

18, Califomia Code of Regulations, title 16, sestion 1761, states:

"(a) No pharmacist shall compound or dispense any presoription which oontains any

significant error, omission, inegulariry, uncertainty, ambigtuity or alteration. Upon receipt of any

such prescription, the pharnacist shall contast the prescriber to obtain the information needed to

validate the prescription,

"(b) Even afror sonferring with the prescriber, a pharmacist shall not cornpound or dispense

a controlled substance prescription where the pharmaoist knows or has objeotivo roason to know

that said prescription was not issued for a legitimate medical ptqpose."

19, Califomia Code of Regulations, title 16, section 1707.?, gtates, in relevant partr

"(a) A pharmacist shall provide oral consultation to his or her patient orthe patientrs agent

in all care settings:

"(1) upon roguest; or

"(2) whenever the pharmacist deems it warranted in the exercise of his or her professional

judgment.

"(bxl) In addition to the obligation to connrlt set forth in subsection (a), a pharmaoist shall

provide oral consultation to his or her patient or the patient's agent in any cre setting in whioh the

patient or agent is present:
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"(A) wtrenever the presoription drug has not previously been dispensed to a pationt; or

"@) whenover a prescription drug not previously disponsed to a patient in the sa:ne dosage

form, shength or with the same written directions, is dispensed by the pharmacy."

20. California Code of Regrlations, title 16, section 1716, states:

'oPharmacists shall not deviate ftom the requirements of a prescription except upon the

prior oonse,nl of the prescriber or to select the dnrg product in accordanse with Section 4073 of

ttre Business and Professions Code.

'Nothing in this rogulation is intEnded to prohibit a pharmacist fiom exercising oommonty-

accepted pharmaseutic.al practice in the compounding or dispensing of a presoription"'

21, Califomia Code of Regulations, title 16, section l71 8, slEtes:

"'Current Inventory"' a.s used in Sections 4081 and 4332 of the Business and Professions

Code shall be considercd to iuclude comptete accountability for all dangerous dnrgs handled by

every licensee enumeaated in Seotions 4081 and 4332'

Tbe conffolled substances inventories required by Tifle 21, CFR, Section 1304 shall be

available for inspeotion upon roquest for at least 3 years afier the date ofthe inventory."

22. Code seotion 4306.5, states:

'Unprofossional oonduct for apharmacist may rnclude any of the following:

.{a) Aots or omissions that involve, in uftole or in part, the inappropriate exersise of his,or

her education, t.ainrng, or experienoe as a phrmasisb whether or not the act or omission arises in

the course of the practioe of pharmacy or the owuership, management, administration, or

opemtion of a pharmacy or other entity licensed by ttre bord.

,,(b) Aots or omissions that involvo, in whole or in part, the failure to exercise or implerncnt

his or her best professional judgment or corresponding responsibtlity with regard to the

dispensing or furnishing of contolled substanoes, dangerous dnrgs, or dangerous devices, or with

regard to the provision ofservices.

.,(c) Acts or omissions tlat invotve, in wholo or in prt, the failure to consult appropriate

patient" presoription, and othor rocords pertaining to the performance of any pharmacy firnction.

"(d) Asts or omlssions that involve, in whole or in par! the failure to fully rnaintain and
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retain appropriate patient-speoific infortnation pertaining to the performanco of any pharmacy

function,"

23, Section 4307 of the Code states, in relevant part;

'(a) Any person who has been denied a license or whose license has been revoked qr is

under suspension, or who has failed to renew his or her license while it was under suspension, or

who hiu been a marlager, administrator, owrer membor, officar, director, associate, or parfirer of

any partnership, oorporation, firm, or association whose application for a license has been denied

or revoked, is under suspension or has been placed on probation, and while acting as the manger,

administator, owner, member, officar, director, assooiate, or par[ror had knowledge or

knowingly pariioipated in any conduct for which the license was denied, rEvoked, suspended, or

placed on probation, shall be prohibited frorn serving as a manger, adminishator, ownsr, member,

offrcer, direotor, assooiatg orpartner of a licensee as follows:

"(l) Where a probationary license is iszued or whore an existing licensc is placed on

probation, this prohibition shall remain in effect for a period not to exceed five years

"(2) Whete the lioense is de,nied or revoked, the prohibition shall continue until the license

is issued or reinstated."

?4. Codesection402?,sutes:

"'Dangerous dnrg' or 'dangerous devioe' means any drug or dwioe unsafe for sclFusc in

humans or animals, and includes ttre following:

"(a) Any drug that bears the legend: "Caution: foderal law prohibits dispensing without

prascriptio4" I'Rx only," or words of similar import.

"ft) Any devioe that bears the statement: "Caution: federal law restricts this dwlse to sale

by or on the order of a _-" nRx only,n or words of similar import, the blank to bo filled in

with the designation of the practitioner licensed to use or order use of the device.

"(c) Any other drug or device that by federal or state Iaw can be Iawfully dispcnsed only on

prescription or firmished pursuant to Section 4006."
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COI\T,IROLI/ED SI.JB S TANCE S

25. $ection 4021 ofthe Code states;

"'Controlled substance' means any substance listed in Chaptu 2 (commonoing with Section

I I053) of Division 10 of the Health and Safety Code."

26. Oxycodone is a $chedule II controlled substance as designated by Health and Safety

Code section I I055, subdivision (bxlXM).

27, Hydrooodone with acetarninophen is a Schedule III conholled substance as

designated by Healttr and Safety Code section 11056, subdivision (eX4).

28, Prornethazine with oodeine is a Sohedule V conholled substanco as desigrrated by

Health and Safety Code section I1058.

cosT RECOVERY

29. Section 125.3 of the Code provides, in relevant part, that the Board may requcst the '

adminishative law judge to direct a licentiate found to have committed a violation or violations of

the licensing act to i:ay a sum Dot to excced the rcasonable oosts of the investigatiou and

enforcement ofthe caso, with faihne of the licentiato to comply $ubjectiug the license to not being

renewed or relnstated. If a case setles, recevery of investigation and enforcement costs may be

insluded in a stipulated settlement

FACTUA! BAqSGR9-I]ND

30, From about October zlr2lCf,to the present, Respondent Fruitvale Avenue Phamracy

(FAP) has been operding as a pharmacy in Oakland, California From on or about Ootobo 21,

2009, until about May 19, 2011, Respondent IjeomaNwanyrocha Esomonu (INE), the owner of

FAP, was also ttre pharmacist-in+harge (PIC) at FAP. From on or aborrt October 21, 2009, to the

present, Respondent Iroegbu Clifford Esomonu (ICE) worked as a pharmacist at FAP' From

about May lg,2}ll, to the presen! Respondent ICE worked as tho PIC at FAP.

May-l7. 201 I InsPection

31. On May 77,2011, a Board inspector 6lhspector l) conducted an inspection at FAP

because the Bord idontified FAP as a pharrracy that failed to report any Controlled Substaoses

Utilization Review and Evaluation Systern (CURES) data to the Deparfinent of Justice (DOI),
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During the inspection, Inspeotor 1 observed several pbarmacy law violations, including, but not

limited to, never tansmitting any CURBS data to the DOJ,

32. Whils at FAP, Inqpector I reviewed prescription documents from Bay Internal

Medicine (BIM). The proscriptions appeared Iegitimate but, upon further investigation,Inspector

1 found that none of the presoribers' contaot information on the prescriptioru contained a valid

worklng phone numbor. Inspeotor I asked Respondent ICE to verifi the BIM prescribers on ttre

Medical Boad of Califomia's website, Ttre web search revealed tlrat none of the BIM

prescribers' listed addresses on the Medical Board's website matched the addresses qn the

prescriptions. $ignificantly, Reqpondent ICE admitted to Inspector 1 that he had never before

verified a prescriber using the Medical Board's website, In addition, Inspector I obseryed

numerous other violations of pharmacy laws. During his inspcction, Inspector I obtained several

materlals including presoription documents, diqpe,rrsing detail reportq and Cardinal Healttr

Narcotic Sales Reports. Inspedor 1 also requested FAP to provide additional documents and

explanations regrding pharmacy law violations indicated in the report. At the conclusion of the

inspeotion,Inspeotor I prepared an inqpection report documenting various pharmacy law

violations. Inspector I gave a oopy of the raport to Respondent ICE, and then had Respondent

ICE review and sign offon it.

33. On or about May 30, 201 l, Inspector I received and revieured faxed responses from

FAP, Subsequently, Inspector 1 contacted 15 different prescribcrs listed as the supposed

prescriber on the prescription dosuments, Inspec"tor I sent each presoiber a list ofprescriptions

from FAP to veriff the Iegitimaoy of the prescriptions, Each of the prescribers responded with a

written stalement that they did not authorize the prescriptions from FAP. In fac! one prescribo

from Kaiser stated he did not authorize any of tho prescriptions and that tlrey were written on

prescriptions that were stolen from his looker at the hospital. Additionalln one prescriber from

BIM stet€d BM's practice had been closed since Jrure 2009. All the BIM presoription docurnents

that Inspector I sent to the BIM prescribors to review were dated anrl filled by FAP in 201I,
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34. Physician Assistant G. P.r (G,P,) was one of the 15 prescribers that Inqpeotor 1

contacted to verify the legitimacy of the prescrlption documents he got from FAP. On or about

June 7, 201 l, Inspectot I reoeived a response from G.P., indiceting that he did not authorize the

prescriptions and the documents were forgeries. In addition, G.P. noted that several of the

presuiption documents were not written on proper controlled substances prescription forms.

Significantly, during the May 17,z}lzvisit to FAP, Inspeotor I made the sanre observation; that

FAP had improperly diqpensecl controlled substarc,es on five invalid prescription documents.

Those frve prescription dosuments wero invalid because they lacked sevsral required secwity

features such as guantity check off boxes, the required statement of "Prescription is void if the

number of drugs prescribed is not noted," and the presoriptions were not sequentidly numbered,

35, Inspector I's investigation revealed that from October 2009, to aboutApril 2011,

FAP failed to transmit CURES data t,o the DOJ. The investigation furtber showed that from about

July 2010, to May 201l, Respondent tNE and Respondent ICE had filled approximately 350

fraudulent prescriptions Many of these prcsoription documents oontained signifrcant

inegularities tlrat should have prornpted Respondent.INE and Respondent ICE to veriff the

Iegitimacy of the presoiption before dispensing the controlled substances In additiorL a review

of FAP's dispensing printouts obtained druing the investigation showed Respondent ICE's initials

on mos! if not all, of the printouts' 'Slled by" section. Furttrermore, in awritten stat€ment,

Respondent ICB admitted that he was the pharmacist on duty.everyday since the opening of FAP.

SiplemLer I 7. 20 I 4 Inspection

36. On or about July 7,hll4,the Board opened an investigation for pharmacies filing

prescriptrons wrifien by Dr, Tan Nguyen based on news artisles stating ttre pescriber was

charged with exsessive presodbing of confiolled substancos, The subseguent review of

pharmacies filling those prescriptions revealed that 44.59 per€ent of written prescriptions by

another presoriber, Dr. Hai Nguyen" were being filled at Fnriwale Avenue Pharmacy (FAP)' That

information led to an investigation of FAP and its dispeusing practices regarding several

I G.P. is used in t}is document rather than the actual hame of the Physician Assistant.
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presoribers, Dr. Hai Nguyen, Dr. Collin Leong, Dr. Tan Nguyen, and Dr. Daniel Shin (the

Prescribers).

37, On July 25,2014, a Board inspeclor (Inspector 2) began an investigation whic.h

included gatheilng infonuation and condusting an inspeotion of FAP. Docurnents and

information were requested from FAP and information was obtained regarding the prescription

pattems ofthe Prescribers. These documents and information included, but were not limited to,

CURES reports, presoriptions, and drug usage reports,

38. On Septomba 17,}}l4,Inspector 2 reviewed the Medical Board of California's

website and checked'the license status of the Prescribers. That same day, Inspeotor 2 and other

board inspectors went to FAP, conduoted an inspection, and reviewed pharmacy operations and

various documeutq including pharmacy self-assossnent data, policy and procedures on

preventing medication diversion and contolled substances, DEA biennial inventory for CIII-V

controlled zubstances report, dispersing reports, sample prescription labcls, the current inventory

including a large box filled with approximately 8G.100 prescription vials returned by patients for

destruction, and prescription hard copies for controlled substances,

39, During the inspection, Inspector 2 interviowed the Pharmacist-in-Charge (PIC),

Respondent ICE, and asked about presoription dispursing and fiiling prceesses in general, and

specifioally regarding tbe hescribers. Inspector 2 rcquested additional dopuments including,

multiple dispensing histories for various prescribers, some drug usage rtports, on-hand quantity

of seleoted drugs, the DEA biennial inventory, total presoriptions dispensed from Se,ptembu 17,

201 l, to September tT,zll4,prescription hard copies for Dr. Tan Nguyen, purchaso history for

seleoted drugs, policy and procedure for thoft/diversion, interpr0tive services and quality

asflrrance, and patient centered labeling corrections (font and cluslering information), FAP fajled

to provide the current DEA biennial inventory for inspection.

40, On October zl,z}L4,Inspector 2 sent survey letters to numerous patients listed on

FAP's dispensing records for prescriptions written by the hesoribors. The suweys were sent !o

gather information from the patietrts who used FAP to have their prescriptions filled.
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41, The evaluation of dispensing pmotioes of FAP demsnstrates that the htsoribers aided

the medioally illegitimate dispensing of oontolled substrrces, and that FAP and Respondent ICE

flUed and dispensed medically illogitimate presoriptions. The data showed that FAP dispensed

exoessive amounts of controlled substanoes for irregrlar or unc,ertain presoriptions and igrrored

key objective factors suggesting the medioal illegitimacy ofthe prescriptions. Some of those

objective factors were: (l ) paymcnt methods for controlled substances were in exoes$ of normal

dis6ibution between sash and insuranoe; (2) there was an inegulupattern of patiurts willing to

pay oash for expensive medicatiqn (100% cash paymentmethod for 2 of the 4 Prescribers); (3)

there was an inegular pattem of patients willing to drive well over 50 rniles to obtain oontrolled

substance prescriptions from the Prescribsrs and to fill prescriptions ui fef (average distance

travelled was 165.55 miles); (4) se,quential ot near sequential nuurbering of prescriptious filled for

patients of the Prescribers; (5) excessive filllng of controlled substsnces in comparison to

compotitor pharmacies in proximity to FAP; (6) failing to assess "narcotic nalve" patiennts to

determine if large doses of highly abusad drugs wero writen for a legitimate medioal purpose; (7)

falling to exercise professional judgmbnt when filting prescriptions for large quantities of

contolled substances for higbly abused dr.rgs; and (8) failing to exercise education, haining and

experience as a pharmacist when assessing prescriptions written for higNy abused oontolled

sub$ances. Additionally, FAp and its PIC (Respondurt ICE) did not as$un€ their oonesponding

responsibility wtren they failed to appropriately scrutinize patients' drug therapy with readily

available tools sugh as CURES rgports and industry 'ted flags" to veriff prescriptions, so they

repeatedly prascribed controlled substanca,s to pharmacy and doctor shoPPers. Some of thc't9d

flags,, that existed but were not heeded werc: prescribers and patients from outside the pharmacy

serrice area, prescriptions for higtrly abused drugs, prescripflons paid for in oash (or debit or

credit oard), Iarge quantities outside the normal scope of dispemsing early dispensing and

sequential filling of prescriptions fiom a single prescriber for multiple patiorts for "dntg

oochails''

@qeiqauv a combination of hydroco done/ApAp tp!3-25 ng
p**"**in"?i'ir-ioaiirt, 

"#ioAoti" 
30 mg, diazspan l0 mg, carisoprodol 350 mg and other- (continud.,,)

14

4

5

6

7

8

9

r0

ll
t2

13

t4

15

l6

t7

r8

l9

2A

2l

22

23

24

25

26

27

28

Sooond Amondod Accusation



I

2

3

4

t

42' During the inspeotion, Inspeotor 2 interviewed Respondent ICB regarding FAp,s

controlled substanoe filling and dispensing pmotic€s, Respondent ICE explained that FAp is

registered for the CURES PDMP progmms but he does not utilize it much because he knows the

dqctors are ohpcking the CURES, so he does not do it,

43. From Septomber I7, 201 l, to Septsmber 17,izOi4,FAP dispensed oontolled 
.

substancds with an established history of high potential for abuse despite multiple cues of
irregularity and uncertainty based on the patients and prescribers. In general, FAp dispensed

32,553 prescriptions and 19,502 prescriptions for various controlled substanses from 4 specific

prescribers, FAP dispensed a total of 598,928 doses of hydrocodone/ApAp l0/32mg, 312,6g0

tablets of oxycodone 30mg, and 5,336 pints of promethazine with oodsine, Speoifically, FAp

dispensed 15,926 conholled substance presoriptions written by Dr. Hai Nguyen ,Z,gZZby pt1.

Collin Long 704byDr. Daniel Shin, and 50 by Dr. Tan Nguyen with disregard or negligence to

the following factors: distance from FAP to the prescriber's office, distance from FAp to patientrs

homg persentage of cash patiemts in relation to specific prescriberg sarne or similar presoribing

pa$erns for individual pationts, and filling sontrolled zubstanso prescriptions in groups, Also,

FAP did not scrutinize patienB' drug tlrerapy with readily available tools, like the CURF"S PDMp

program, and industry'hed flags" to verify prescriptions.a These omissions rezulted in repeated

dispensing of contolled substances to patienE who engaged iu doctor and pharmary shoppurg

activity, and filling prescriptions for large quantities of narcotics for patients who used multiple

oonfrolled sub$Uo*f prygoibed all together or in other sombinations of 2 or 3 of these dnrgs,
'Ths CURES PDMP program-allows the pharmacist to look up a patient's prescription

fill historv.

I e. pnarmacist must-be alett to see potential "red flags" that will suggcst that the
prescriptio-ns are not for a legitimate medical prtrposes sonie of these'ted-iiags include, but are
not limited to:

3. prescriptions written by prescribers fiom outside the pharmacy service area;b, patients are from outsiEe the pharmacy sernce area:q. presoriptions for highly abusrid d*g.;d. prescriltions paid f6r in cash;

9. large quantities of medicine prescribed outside the normal scope of dispensing;f. early dispensing;

,.a*gto.m&:!i:rfi, filling of prescriptions from a single prescriber for multipld patients for
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prescribers and without confirming the prescriptions and that the quantities gfnarcotics

presoribed were for a logitimate medical purpose.

44. Inspector 2's review of the prescription hard copies revealed: 39 prcscription hard

copies were not provided; l8 prescriptions were in scanned image fonn, not hard oopies; and

several presoriptions were prooessed with the wrong prescriber. Also, FAP could not account for

140.8 pints of promethazine with codeine synrp that it purchased between S.pt.*b", 17,2}ll

and September 17,2014,

45. During the September 17,2014, board inspector 2 spoke with two FAP olerks who

stated that when a "ned' prosoription is pioked up, they review the patient's profile to see if ttre

patient was previously on the mpdioation and ask the patients if they have any questions for the

pharmaoists. Druing the inspection on September 17,2014, the inspeotor obsorved that there

were no requests for oonsultation from the pharmacist,

PreEcri ber Inf, o-r,rnati,on

46. Dr. Collin Leung surrendored his CalifomiaMedical License with an effective date of

February 4,2014, Dr, Leung's surrender of his lice,nse was a disciplinary resolution to

Accusation No. 03,2012-220574 brought against his medioal license by ttre Medical Board of

California, Thsre were numerous causes for discipline alleged in the Accusation including csuses

based on excessive presctibing.

47. On October 3,2014,Dr. Tan Nguyen sr:rr,ender€d his Califomia Medisal License.

Dr. Tan Ngpyen's surrender of his liconse was a disciplinary resolution to Accusation No'

5002014000107 brought against his nredical license.

48. On March 20,20l4,ttre Medical Board of California filed Ac.cusation No. l22[ll

216564 against Dr, Hai Van Nguyen' medicat license. The Aecusation alleges numerous causes

for discipline inoluding several causes for discipline for prescribing dangerous drugs wlthout

appropriate prior examination and indication. The Acsusation is ounently pending against Dr.

Hai Van Nguyen,

49. On March 25,2}l4,Judge Longoria of the Los Angeles Coumty Superior Court

issued an order in the case of State of Catiforniav. Dantel Sftin, Case No. 8A421892, tttat as a

Second Amended Acsusation



condition of his bail, Dr. Daniel Shin shall cease and desist fiom the practice of medicine, and

immediately surrender any and all controlled substaoce prescription forms, previously, on

January 13,2012,the Medical Board of California filed Aocusation No. 19.2010-208332 against

Dr' Daniet Shin's medical lisense, On August 31,201?,the Medical Board of Califomia placed

Dr, Shinn's medical license on probation for 5 years.

qAUSEq,Or,prsgBLuy.DAcArlrs,TREspONpEN,r$Ap

FIRST CAItgE rOR DTSqTPLINE
(Unprofesslonal Conduct-Fallure to Transmit Dispensine Data to CURES)

@us. & Prof. $ 4301, subd. (i), & Health and Safeti, Codig il165, subd. (d))

50. Respondent Fruitvale Avenue Pharmacy's (FAP) Pharmacy License is subject to

disoiplinary action under Code section 4301, subdivision O, because FAP violated Health and

Safety Code section I I I 65, subdivision (d), in that from on or about October 21, 2009, until

approximately Apdl20l1, FAP failed to transmit diqpensing data for Sohedule II, Sohedulo III,

and Schedule IV sontrolled substances to the Deparfnent of Justice for the Contolled Substancos

Utilization ReviEw and Evaluation System (CURES) on a weekly basis. The circurnstances are

firther explained in paragraphs 30 ttrough 35, aboye.

sELcoNp, pAUsJ r{)R DrscrPprNE
flJuprofessional Conduct-Filled Prescriptions with Signlfrcant Irregularlty

@us. & frof, $ 4301, subd. (o) aud 16 CCR' g 1761, subd. (a))

24

25

26

27

28

5l, Respondent FAP's Pharmacy License is subjeot to disciplinary action under Code

section 4301, suHivision (o), because FA.P violated California Code of Regulations, title 16,

section 1761, subdivision (a), in that pharnacists and slaffat FAP filled approximately 350

inegular prescriptions. Many of these prescriptions reflect orders for au unusually large amount

of controlled substances for "as-needed" purposes. The circumstances are furthsr explained in

paragraphs 30 through 35, above.

THIRp CAUSE rgB DISCPLTNE
(Unprot'esslonat Conduct-Failure to Yeris Logttimacy of Prescrtptious for Controlled Substanccs)

(Bus. & Prof, $ 4301, subd, (f), aud Hcalth and Safety Code g tlt53, subd. (a))

52. Respondent FAP's Pharmacy Lioense is subject to disciplinary action under Code

section 4301, subdivision (i), because FAP violated Hcalth and Safety Code section t I I53,

sttbdivision (a), in that pharmacists and staff at FAP failed to uphold their conosponding
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responsibilify of verifying the patient's legitimate medical puposes for conbolled substances,

The pharmacists and staffat FAP breached their oorresponding responsibility by furnishing

unusually large quantities of controllEd substances to patients without confirming the legitimacy

of the prescriptions with the supposed presoribvrs, In fact, the pharmaoists and staff at FAP fiiled

approximately 350 fraudulent prescriptions, many of which were for urnrsually large quantities of

controlled substanoas. The cipunrstances are further explained in paragraphs 30-35, above,

. FOUBTH CApSE rOB pISCPLINE
(Unprofessional Conduct-Dispensed Controlled Substances on Invalid.Prgs.criptions)

@us. & Prof. $ 4301, subd. (j) and Health and Safety Code $ U164)

53. Respondent FAP's Phannacy License is subject to disciplinary action under Code

section 4301, subdivision O, because FAP violated Health and Safety Code section I I164, in that

the pharmacists and staffat FAP fuinished sonfollod substances to patients based on invalid

controlled substances prescription forms. Specifically, during May 201 l, FAP filled five

prescription.documents that lacked several required secwity measuros. The sircumstances 8re

fi.uther explained in paragraph 34, sbove.

nrTH cAvsp x'oR pIscPLrNE
(Unprofessional Conduct-X'ailure to Maintain Records of Disposition)

(Bus. & Prof. $$ 4301, subd. 0)' & 4333)

54. Respondent FAP's Pharmacy License is subject to disciplinary action under Code

section 4301, subd. O, because it violated Code section 4081, in that it did not maintain on its

premises and have available for inspection all reoords of disposition for three years. Specifioally,

on September lT,z}l4,Inspector 2 obtained prescnltion hard copies and requested additional

documents after the inspection. During the inspeotion, 39 presodption hard copies-which wsre

filled bepeen Septemb er 17,2011 and Septemb er 17 ,201*-were missing and FAP only

provided scan images of l8 prescriptions filled by the pharmacy during this three year petiod for

patients of Dr, Tan NgUYen.

. sIx-TItpAUSE rOB DISCIBLTNE-
fUuorofessional Conduct-Possessing Adulterated Dru gs)

(Bus. & f"rf.$ 4301, subd, $, and Health-and Safety Code $ f l1295)

55. Respondent FAP's Pharmaoy License is subject to disciplinmy action under Code

sections 4301, zubd. O, in that FAP violated Health and Safety pode section I I 1295, in that the
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pharmacists and staffat FAP possossed dangorous drugs that had been adultergted, Speoifioally,

on Septunber 17,2014, during ad inspeotion at FAP, a board inspeotor discovered a large box fill

with approximately 80 presoription vials returned by patients for deskuction in the pharmacy.

sE\{ENrH CAUSE rgR DTSCIPLTNE
(unprofessirnul-cooffio r"ruo- n rrra oruEA Biennial Inventory)

(Bus. & Prof. g 430I, subd. (0), & 16 CCR $ IZIS)

56, Respondent FAP's Phtrmacy License is subject to disoiplinary action uder Code

section 4301, subdivision (o), bocause it failed to comply with title l6 gection l7l8 of the

California Code qf Regulations. Specifically, on Septepb67 17,Zl}4,Curing an inspection, a

Board inspector requested the record of t}e DEA biennial inventory for inspection, Respondemt

FAP failed to provide the record for inspection.5

Erg.HTH gAgSE T'OB prqsPLINEr
(U1prgfgsqio_nal Conduct-Failure to Consult with Patient)

(Bus, & Prof. g 430I, subd. (o), and 16 CCR gl7[7.Z,subd, (b)(l)(A))

57, Reqpondent FAP's Pharmacy License is subject to disciplinary action undar Code

section 4301, subdivision (o), because FAP violated California Code of Rogulations, title 16,

section 1707,2, subdivision (bXlXA), in that FAP failed to consult with patients regarding new

medioations. The oirsumstances are further explained in paragraph 45, above.

NINTH CAUSE X'OR DISSPLINE.
(Unprofe*rionsl Conduct-Failure to Verify I*gltimacy of Prercr.iptigns for Controlled Substancor)

@us. & Prof, $ 4301, subd. (d), & Health and Safety Code g 11153, subd. (a)

58, Respondent FAP's Phrmacy Lioense is subjea to disciplinry action under Code

seotion 4301, subdivision (d), beoanse FAP enqaged in the excessive finnishlng of eonholled

substances in violation of Health and Safety Code section 11153, subdivision (a), in that

pharmaoists and staff at FAP failed to uphold their conesponding responsibitity of veriffing the

patient's legitimate medical purposes for oontrolled substrroes. Specifically, the pharmacists and

stalf at FAP breached their corresponding responsibility by fumishing unusually Imge quantities

Undertitle2l oftheCodeofFederalRegulations(CFR)section l304,theDEAbiarnial
inventory shall be available for inspection upon reluest for dt teait 3 years afterthe date of the
inventory.
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of controlled substanoes to patients from September 17,2017 to September 17,2014. Ttle

circumstances are further explained in paragraphs 36-49, above.

rENrH CAr./SE f'OR pJS"gIPlrlrE
(Unprofessional C onduct-Va riation from Prescriptton)

(Bus. & Prof. $ 4301, subd, (o) and 16 CCR S 1716)

59, Respondent FAP's Pharmaoy Lisense is subjecr to disciplinary action tmder Code

seotion 4301, subdivision (o), because FAP violated Califomia Code of Regulations, title 16,

section I 71 6, in that FAP deviated from the requirements of a prescripfion without prior oonsent

of the prescriber on several oocasions. During the inspection of FAP on September 17,2014,

Inspector 2 reviewed presoription hard copies which wcre precessed with the wrong prescriber,

The circumstances are further explained in paragraph 44, abovo,

bf Disposition)
@us. & Prof. $ 4301n zubd, (o), and 4081)

60. Responderrt FAP's Pharmacy License is subject to disciplinary'action under Code

section 4301, subdivision (o), because FAP violated Code seciion 4081, in that Respondent FAP

did not have all records of manufacturer and of sale, acquisition, or diqposition of dangerous

&ugs or dangerous devioos at all times during business hours opeu to inspection by an autborized

officer of the law, for at least tlueo years, Speoifioally, between the dates of Septembcr 17,2011

and Septemb er'17,2074,FAP could not aosount for 140,8 pine of promethazine with codeine

synrp. The circumstangos are furthsr explained in paragraphs 36 ttnough 44, above'

CALISES O,F DISqPLINE AGAINST Rp-SPqNDEIYr INE

TWELF.TIT CAUSE FpR DISCIPL,II-IE
(Unorofessionat Conduct-Failure to Transmit Dlspensing Data to CURES)

Gi;r.'& irof. g 4301, subd. fi) and Health and Safety Code $ 11165' subd, (d))

61. Respondent IjeomaNwanlocha Esomonu (tNE), as Pharmaeist-in-Charge of FAP'

has zubjected her Pharmacist License to disciplinary action un{er Code section 4301, subdivision

0), by violating Health and Safery Code seotions 1l165, subdivision (d), io that from on or about

Ootober Zl,1}Og,until approximately May 19,2011, INE faled to insure that FAP transmit to

fie Departrnent of Justice for the Coutrolled Substanoes Utilization Review and Evaluation

System (CURES) dispensing data for Schedule Il, Schodule III, and Schedule [V controlled

Socond Amcndod Accusation
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I substances on a weekly basis, The circumstansos are fufiher explained in paragraphs 30-35,

above.

(Unprofeesional Conduct-X'illed Prus*nptionr with Signilieant Irregutarity)
(Bus. & Prof. g 4301, subd. (o) aird t6 CCR S ft6i, suna, tai) 

- -

62, Respondent INE, as Pharmacist-in-Charge ofFAP, has subjected her Pharmacist

Lioense to disciplinary action under Code section 4301, subdivision (o), besause she violated

Califomia Code of Regulations, title 16, seotion 1761, subdivision (a), in that pharmaoists and

staffat FAP filled approximately 350 irregulm prescriptions, Many of these prescriptions order

an unusually large amount of controlled substances for "as-needed" purposes. The circumstances

are further explained in paragraphs 30-35, above.

Tg"URTEENTH cf AUSE ['-O& p g CIP,_ LINE
(Unprofessional Conduct-Failure_to Vplfy^Igttlqacy ofPrescriptions for Controlled Substances)

(Bus, & Prof. g 4301, subd, (j), & Eealth and Safety eode g 1IlS3, subd. (a))

63. Respondent INE, as Pharmacist-in-Charge of FAP, has subjected her Pharmacist

License to disciplinary action under Code section 4301, zubdivision fi), because she violated

Health and Safety Code section I I153, subdivision (a), in that pharmacists and staffat FAP falled

to uphold their conesponding reqponsibility of verifring the patient's legitimate medical purposos

for contolled substanoes, The pharmacists and staffat FAP b'reaohed their oorresponding

responsibility by firnishing unusually large guantities of conholled nrbstances to patients without
'confirrning with the supposed prescribeas the legitimacy of the prescriptions, In fact, the

pharmaoists and smffat FAP filled approximately 350 fraudulentprescriptions, ilffiI of whicb

wsre for unusually large quantities of oontolled substances. The sirsurnstanoes arc further

explained in paragraphs 30-35, aboye,

FIJFTEET-\TF CAUqE FOR prSgIPLrN4
(Uuprofessional Conduct-Dispensed Controlled Substances on Invalid Prcscriptions)

@us, & Prof. g 4301, subd. (D, & Health and Safety Code g 11164)

64, Respondent INE, as Pharmacist-in-Charge of FAP, has subjected her Pharrnacist

License to disoiplinary action undet Code secfion 4301, zubdivision (i), because sho violated

Health and Safety Code section I I164, in that the pharrnaoiys and staff at FAP furnished

controlled substances to patients based on invalid conholled substances prescription forms.
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Specifioally, during May 2011, FAP filled five presoription doouments that lacked several

requirod security measures, The oircumstanoes are further explained in paragraph 34, above,

CAUSF"S PT DISCIPLINE AGAINST REqEONDENT ICE

s rxrEqNrH cJI.,trEJoR DrS CPLTNE
(U IIed Prescription laritY)

, subd. (o), & 16

65. rd Esomonu (ICE has subjected 
]

his Pharrnacist License to disciplinary action under Code section 4301, zubdivision (o), because I

he violated California Code of Regulations, title 16, sestion 176I, subdivision (a), in that

Respondent ICE filled prescriptions with signfficant inegularity, Many of the presoriptions

ordered unusually large quantities of controlled substances inoluding oxycaflsns, hydroeodone

with aoetaminophen, alprazolam and promethazine with codeine. The circumstanses mo fiirtlror

explained in paragmphs 30-35, above,

s_EvENT .Ep,NTE qAU sE ['OB DIS CIPI,INE
(Unprofessioual Conduct-Failure to Verify Legitimacy of Prescriptions for Coutrolled Substances)\--r-- 

(Bus. & prof. g 4301, subd. fi1, & Ileahn a-nd Safety Code $ 11153, subd, (a))

66. Respondent ICE, as a phannacist of FAP, has subjected his Pharmaoist License to

disciplinary action under Code seotion 4301, subdivision O, becauss he violated Health End

Safoty Code section 1 I 153, subdivision (a), in tha! on rumorous oocasions, Respondent ICE

failed to verify the legitimate medisal purpose for prescribing an unusually large quantity 9f

controlled substanoes. In fact, FAP's drug dispensing printouts show that Respondent ICE filled

approximately 350 fraudulent prescriptioos, rmy which,wEre for unusually Iarge quantities of

controlled substances. The sirsumstances are further explained in paragraphs 30-35, above,

(UnprofedPrtrcriptlonr)
11164)

67, Respondent ICE has subjected his Phannasist License to disciplinry actiou under

Code section 4301, sugivision O, in that Respondent ICE diqpensed sontrolled substances based

on invalid prescription docgments, Specifically, Respondent ICE's initials were on the pharmacy

dispensing printouts for five invalid prescription documents. The circumstances arc furtha

explained in pragraph 34, above.
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_ NI.I-T.EJEETY,IHCAUS&rpBprscpLrNE
(unprofessional cond u ct-x'ailure to Msrntain n"coraili'.Disposition)

(Bus, & Prof. gg 4S0r, subd. (J), & 4081)

68. Respondent ICE, aq the pharmacist-in-oharge of FAp6, has subjooted his pharmaoist

License to dlscipllnary action under Code seotion 4301, subd, O, because he violated Code

section 4081, in thathe did not maintain on FAP's premises and have available for inspection all

resords of disposition for inspection for 3 years, Specifically, on September I7, 2014, inspector 2

obtained prescription hard copies and requested additional documsnts afler the inqpection,

During the inqpection, 39 prescription hard copies-which were filled between September 17,

201 I and September t7 , 2014-'were missing and FAP provided scan images of I I prescriptions

filled by the pharmacy during this three year period for patients of Dr. Tan Nguyen.

TU|ENTIETH CAUSp E9R.p_TSCIPLTNE
(Urprylespional Conduct-Possessing Adulterated Drugs)

(Bus. & Prof. g 4301, subd" g, and Healtf,and Safety Coae $itfZ$;
69. Respoudent ICE, as pharmacist-in-oharge of FAP, has subjected his Pharmacist

License to disciplinary action under Code sections 4031, rubd, fi) beoause FAP violated Heal*t

and Safety Code seotlon I I1295, in that the pharmacists and staffat FAP possessed dangerous

drugs that had beem adulterated. Specifically, on Septemb et lL,I}l4duriug an inspection ar

FAP, a board inspestor discovsred a large box fill with approximately 80 prescription vials

retumed by patients for destrustion in the pharmacy. 
i
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TWENTY-TIRST CAUSE ['OR DISCJPLNE,
(unprofess"",lr",Tu$;xit"I6,li:ffit.6Tt,i;r3ffi 

?iii,,",rnventory)
70. Respondent ICE, as pharmacist-in-charge of FAP, has subjected his Pharmacist

Lioense to disciplinary action under Code Section 4301, subdivision (o), because he failed to

comply with title 16 section l7l8 of the Califomia Code of Regutations. Specifically, on

September 77,21M, dwing an inspection, a Board inspectorrequested the resord of the DEA

biennial inventory for inspection. Respondeut FAP failed to provide thp record for inspection,T

u 
Oo ot about September 19, 2011, Respondeut trCE becarne the PIC at Fnritvale Avearue

Pharmagy.
' Under title 2l of tha CFR Bection 1304, the DEA biennial inventory shall be available

for inspection upon request.for at least 3 years afto the date of the inveniory.
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(Ulprqfgsional Conduct-Foilure to Consult with Patient)
@us, & Prof, $ 4301, subd. (o) and t6 CCR g tZ0Z,2, subd. OXTXA))

71. Respondent [CE, as pharmaoist-in-charge-of FAP, has subjected his Pharmacist

License to disoiplinary astion under Code soction 4301, subdivision (o), beoause he violated

Califomia Code of Regulations, title 16, section 1707,z,subdivision (bXlXA), in that pharmaoists

and staffat FAP failed to consult with palients rogarding new medications, The ciroumstanoes

are further explained in paragaph 45, above.

TWENTY-TIrrRD CAI.TSE I'qR DISCrpr?IM
(Unprofessioral Condoct-Fallurp to Yeri$ Legifimacy of Prescriptions for Controlled SuDotances)

(Bus. & Prof. $ 4301, subd. (d), & Heafth and Safety Code $ 11153, uubd, (a))

72, Respondent ICE, as pharmacist-in-charge of FAP, has subjected his Pharmacist

Lioense to disoiplinary action undsr Code section 4301, subdivision (d), beoause F'AP ongaged in

the exoessive flunishing of conholled substanoes in violation of Health and Safety Code section

I I153, subdivision (a), in that pharmacists and staffat FAP failed to uphold their conesponding

responsibility of verifiing the patient's legitimate medical purposes for contoolled substances,

Specifically, the phannacists and staffat FAP breashed their corresponding responsibility by

furnishing unusually large quantities of controlled substaoses to patients frorn Septernbo 17,

201t to September 17,2014. The circumstances arc firther explained in paragraphs 36-49,

above,

TWEN.TY-TOJ,IRTH, CAUSE FOR Dr Sfl PI.INE
(Uu professional Conduct-Yrriation from Prescfp{on)- 

Qi*.& Prof. S 4301, subd. (o), & 16 CCR $ 1716)

73, Respondent ICE, as the pharmacist-in-chage of FAP, has subjeoted his

Pharmacist lioense to disoiplinary action under Code sfrtlon 4301, suHivision (o), because FAP

violated Califomia Code of Regulations, title 16, section 1716, in that FAP deviated from the

roquirements of a prescription without prior conssnt of ttre presoriber on seveml oocasions'

Dwing the inspection of FAP on Septembet 17,2}l4,Inspector 2 reviewed pnescription hard

copies which were processed with the wrong presoriber, The circunstances are flrther explained

in paragraph 44, above.
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74, Respondent ICE, as tho pharmacist-in-oharge of FAP, has subjected his Pharmacist

License to disciplinary action under Code section 4301, subdivision (o), because FAP violated

Code ssction 408 I , in that Respondenl FAP did not have all records of manufactursr and of sale,

aoquisition, or disposition of darigerous drugs or dangerous devices at all times during business

hours open to inspection by an authorized officer of the law, for at least tlrree yean, Specifically,

between the dates of September 17,201.1and Septembet 17,2Q14, FAP could not account for

140.8 pints of promethazine and codeine qfrup. The circurnstarces are further explained in

paragraphs 36 through 44, above,

75, Respondent ICE, as the pharmacist-in-charge of FAP, has subjeoted his Pharmaoist

Lisense to disclplinary action under Code sEctions 4301, subdivision (o), and 4306 in that

between September 17,2011 and September 17,2014, Respondont ICE failed to use his

education, training, and experience when he filled presoriptions for large qr:antities of narcotics

for patients who used multiple prescribers wittrout confirming the prescriptions and the quantities

of narcotics presoribed were for a legitimate medical pupose, Ttre ciroumstances are further

explained in paragraphs 36 through 49, above.

orlIBR MATTERS

76. hrsuant to Code section 4307, if discipline is imposed on Pharmacy PermitNumba

PHY 50064 issued to Fruiwale Ayenue Pharmacy Inc,, it shall be prohibited from sendng as a

manager, adminishator, owngr, member, officer, director, associate, or partner of a licensee for

five years if Pharmaoy Permit Number PHY 50064 is placed on probation or ruttil Pharnacy

PErmitNumber PFIY 50064 are reinstated if they are revoked,

77. Pursuant to Code seotion 4307, if discipline is imposed on Pharmacy Pormit Numbet

PHY 50064 issued to Fruitvale Avenue Pharmacy,Inc., while Reqpondent Iroegbu Clifford

Esomonu had been an officer and ownsr and had knowledge of or knowingly partisipated in any
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londuct-Failuro to Maintain Records of
(Bus. & Prof, g 4301, subd, (o), & 4081)

(Bus. & Prof. $$ 4301, rubd. (o), &
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conducl for which the licenseo was disciplined, Respondent Iroegbu Clifford Esomonu shall be

prohibited from serving as a manager, administrator, owner, membor, officer, director, assooiate,

or partner of a Iicensee for five years if Pharmacy Perrnit Nwrber PHY 50064 are placad on

probation or until Pharmaoy PermitNumber PHY 50064 are reinstated if they are reYoked.

78, Fursuant to Code section 4307, if discipline is imposed on Pharmacist License No,

RPH 53445 issued to Respondent Iroegbu Clifford Esomonu, Respondent Iroegbu Clifford

Esornonr:, shall be prohibited from serving as a manager, administrator, owner, mernber, officer,

director, associate, or partner of a licensee for five years if Pharmaoist Lioense Number RPH

53445 is placed on probation or until Pharmacist Lioense Number RPH 53445 is reinstated if it is

revoked.

D IS CIP Lr_NE COXSIDEMTIO).I S

79, To determine the degree of disoipline, if any, to be imposed on RespondentICE,

Complainant alleges that on or about Decernber Z8,2OlO,in a p'rior action, the Board of

pharmacy issued Citation Number CI 2010 45230 and ordered Respondenl ICE to pay a $2,500

fine for violating sections 4301, subdivisions (h) and (l) (anest for driving under the influenco

and conyiction on the lesser charge of wef/reckless). Thar Cibtion is now final ard is

incorporated by.referenoe as if fully set forth.

PRAYER

WHEREFORE, Complainmt requests that a hearing be hetd on the matters alleged in this

Second Amended Acousation, and that following the hearing, the Board of Pharmacy issue a

decision:'

1, Revoking or suspeuding Pharrnacy Lisense Nurnber PHY 50064, issued to

Fruitvale Avenue PhamraoY Inc.;

2. Revoking or suspending Phamracist License Nwrber RPH 53516, issued to

Ijeoma Nwanyiocha Esomonu, Fruitvale Avenue Pharmacy [uc';

3, Revoking or suspending Pharmacist Lio,snseNumber RPH 53445, issued to

Iroegbu Clifford Esomonu, Fruitvale Avenue Pharmacy Inc.;

Sooond Amended Accusation
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.Pharmacy Psrmit Number PIIY 50064 is plamd on pmbation or

PHY 50064 are rclnstated if Ptrannaoy Psrmit Numbsr PIIY 50064 issusd ro Fruitvats Avenup

PharmacS Ins. .ls Froked;

6, Pmhibitlng Respondont Iroogbu C[fford Esomonu tom serving a,s B mansgsr,

a&ninienahr, own€r, membcr, officr,r, dlrestor, assooialo, ff partnor of a licons€o for five yearo lf
Phuntaclst IJccnss Nwrbsr RPH 53MS is placcd om probatiou or rurdl Pbanngoist Llccqse

Nwrbsr RPH 53445 is reirshted lf Pharnaoist License Nrubff RPH 53445 issued to

Respoudsnt hoegbu Clitrord Esomomt lsrwoked;

7, ftdctiug Fruitvale Avernuo Pharmaoy Ino,, Ijrioua Nwanyiocbe Bsomonu and

Iroegbu Cliford Bsouonu b psy the Bonrd of Plrruracy tbo reasonablo oosts of the luvestigaflon

and onforoemeirt ofthis oaso, purflmt to Business and holinsipns Code secdon 125,3;

8. Taktng suctr other and firthvr acflon as deeryred ncoasstry and pmper,

tl
DATBD: o/b/IS
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Case No, 4579

AMENDED ACCUSATION

In the Matter of the Aocusation Against:

TRUITVALE AVENUE PIIARMACY INC,
2693 [ruitvale Avenue
Opkland, CA 94601

Pharmacy License No, PHY 50064,

IJEOMA N\ilAYIOCUA ESOIYIONU
FRUITYALE AYENUE PHARMACY INC,
16 Minaret Road
Oakley, CA 94561

Pharmacist Liceusc No. RPH 53516,

and

IROEGBU CLIFFORD ESOMONU
FRIIITVALE AVENUE PIIARMACY INC.

Pleasanton, CA 94566

Pharmacist No. RPH 53445
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Complainant allegos:

PARTIES

l, Virginia Herold (Complainant) brings this Aoousation solely in her official capacity

as the Executlve Officer of the Board of pharrnacy, Dopartment of consumer Affairs,

2, On or about October 21,z}Og,the Board of Pharrnacy issued pharmacy License

Number PI{y 50064 to Fruitvals Avenue Pharrnacy lac, (Respondent FAP). Tbe pharrnacy

License was in full forcp and effect at all times relevant to the charges brought in this Accusation

and will expire on October l, 2013, unless renewed,

3. On or about April 23, 2002, the Board of Pharmaoy issuod Pharmaoist License

Number RPH 53516 to Ijeoma Nwanyiooha Esomonu (Rosponite, rt INE). The pharmacist

Lioense was in full foroe dnd effect at all times relsvant to the charges brought in this Aocusation

and will expire on April 30, 2015, unless rerewed.

4' On or about March 28, 2002, the Board of Phannaoy issued Pharmacist Number RpH

53445 to Iroegbu Clifford Egomonu (Respondent ICE), The Pharrnacist License was in full force

and effect at all times relevant to the charges brought in this Accusation and will expire on

September 30, 201 3, unless renewod.

ITJRISDICTION

5. This Accusation is brought before the Board of Pharmacy @oard), Department of

Consumer Affuirs, under the authority of the following laws. All section references are to the

Business aud Professions Code unless otherwise indioated,

q-S..li", 491 t 
"f 

th. provides that the Board shall administer and enforce both

tlle Pharmacy l-aw [Bus, & Prof. Code, $ 4000 et seq,] and the Uniform Controlled Substances

Act [Heahh & Safety Code, g 11000 et seq.],

7, Section 4300 ofthe Code states;

"(a) Every license issued rnay be suspended or revoked.

"(b) The board shall discipline the holder of any license issued by the board, whose de&ult

has been entered or whose case has been heard by the board and found Errilty, by any ofthe

following methods:

4

5

6

I
9

10

ll
t2

13

t4

15

r6

17

l8

t9

20

22

23

24

25

26

27

28

Arnonded Accusation
-j

t
;
I

I



I

2

J

4

5

6

7

8

9

10

ll
12

l3

L4

l5

t6

"(l ) Suspending judgment.

"(2) Placing him or her upon probation,

"(3) Suspending his or her right to practioo for a period not exceeding ono year,

"(4) Revoking his or hei lioense.

"(5) Taking any othor action il relation to disciplining him or her as the board in its

disoretion may deem proper.

"jr) ,h, prooeedings unrler this article shall be sonducted in aooordance with Chapter 5

(oommencirg with Section I I 500) of Part 1 of Division 3 of the Government Code, and the board

shatl have all the powvrs grantcd therein, The aotion shall bE final, except that the propriety of

tho action is subject to review by the superior oout pwsuant to Section 1094,5 of tbe Code of

Civil Prooedruo,"

8, Section 4300.t ofthe Code provides that "[t]he oxpiration, canoollatiorl, forfeiture, or

suspension ofa board-issued licenso by operation oflaw or by order or decision ofthe board or a

court of latv, the placement of a ticense on a retjred status, or the voluntary surreuder of a licensE

by a lioenseo sball not deprive the board ofjurisdiction to c,ommence or procoed with any

investigation of, or action or disoiplinaryproceeding against, the licensee orto render a decision

suspending or revoking the license'"

STATUTORY/REGUI.,ATORY PROVISIONS

9. Sectiou 4301 ofthe Code states, in relevant part:

"The board shall take actioo agai holder of a liceuse who is ofunprofessional

oonduot or whose license has been procured by taud or misrepresentatiou or issued by mistake'

Unprofessional sonduct shall include, but is not limited to, any of the following:

' '(o) Gross immortalitY'

"(h) The administering to onesel4 of any conkolled substance, or the use of any dangerous

drug or of alcoholio beverages to the extent or in a maunor as to be dangerous or injurious to

onesei{, to a per$on holding a license gnder this chapter, or to any other persoo or to the public, or

yt
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to the extsnt that the use impairs the ability of the person to conduct with safety to the public the

practico authorized by the license.

"fi) The violation of any of the statutes of this state, or any other state, or of the United

States regulating coltrolled substanoes and dangerous drugs.

' '(l) The conviction of a orime substantially related to the qualifications, functions, and

dulies of a licensee uuder this chapter. The record of conviction of a violation of Chapter I 3

(commenclng with Section 801) of Title 2l of the United States Code regulating controlled

substances or of a violation of the statutes of this state regulating controlled substances or

dangerous drugs shall be conclusive evidehce ofunprofessional oonduct. In all other cases, the

record ofconviction shall bs ooncfusive rividence only ofthe fact that the conviction occurred.

The board may inquire into the circurnstahces surrouhiling the comrnission of the crime, in order

to fix the degree of discipline or, in the case of a conviction not involvirrg controlled substanoes

or dangerous drugs; to determine if the conviction is of an offense substantially related to the

qualifications, funotions, and duties of a licensee under this'ohapter. A plea or verdict of guilty or

a conviction following a plea of nolo contendere is deemed to be a conviction within the meanilg

of this provision. The board rnay take action when the tinre for appeal has elapsed, or the

judgment of convictlon has been affirmed on apileal or when an order granting probation is made

suspending the imposition of sontenoe, irrespbctive of a subsequent order under Section 1203,4 of

the to wilhdraw his or hor plea of and to enter a plea of not

guilty, or setting aside the verdict of guilty, or dismissiag the accusation, information, or

indictment,

. "(o) Violating or atternpting to violate, direotly or indirectly, or assisting in or abetting the

violation of or conspiring to violote any provision or term of this chapter or of the applicable

federal and stato laws and rigulations govemiug pharmaoy, including regulations established by

the board or by any other state or federal regulatory agency.,'
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10. Sectiou 4113, subdivision (c), of the Codo provides tbat "[t]he pharmacist-in-oharge

shall be responsible for a pharmacy's cornplianos with atl state and federal laws and regulations

pertaining to the praotice of pharmacy."

I L Seotion 490 of the Codo provides, in relsvant part, that the Board may suspend or

revoke a licenso when it ftrds that the licensee has beOn convicted of a crirne substantially rtlated

to the qualifioations, functions or duties of tho ticense,

' 12. Sectiorr 493 of the Codo states:

,Notwithstinding any other piovision of law, in a proceeding oonduoted by a board within

the department pu$uant to law to deny an application for a lioense or to suspend or revoke a

lioense or otherwlse take disbipltnf,ry action against a perion who holds a license, upOn the

grourtd that the applioant or the lioensee bas been sonvicted of a crime substantially related to the

qualifications, functions, and duties of the licenseo in question, the record of conviction ofthe

orime shall be conolusive ovidenoe ofthe faot that the conviction oocurred but only ofthat fact,

and the board may inquire.into the oircunistahces surounding the commission cif the crime in

order to fix the degree of discipline or to detormine if the conviction is substantially ralated to the

qualifications, functidns, and duties of the licensee in questidn.

"As used in this section, 'lioense' includes 'certific4te,' 'perinit,'

'registration,"T '

13, Health and Safety Code seotion I I165, subdivision (d), states:

,,For eachpresoription for a Schedule II, Schedule III, or Sphedule W controlled substanoe, as

deflned sontrolled zubstances schedules in federal law and regulations, speoifically

Sections 1308,12, i308,13, aud 1308.14, respectiveiy, ofTitle 2l ofthe Code ofFederal

Regulations, thd dispensing pharmaoy or olirric shall provide the following information to.the

Departraent of Justice on a weekly basis and in a fonnat Speci{ied by the Department of Justice:

,,(l) Full name, address, and the telephone number ofthe ultimate usel or research subject,

or oontact inforrnation as determined by tho secretary of the united states Department of Health

and Human Sorvices, and the gender, and date of birth of the ultimate user.
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"(2) Theprescribor's oategory oflioensure and license number; federal oontrolled

subslanoo registration number; sncl the state medical license number of any ptescriber using the

federal controlled substancs registration number of a government-exempt facility.

"(3) Pharmaoy prescription number, license number, and federal controlled substance

regishation number.

'(4) NDC (National Drug Code) nurnber of the controlled substance dispensed,

"(5) Quantity ofthe cdntrolled sub$tance dispensed.

"(6) ICD-9 (diaerrosis code), if avaitable,

"(7) Number of rofills ordered.

"(8) Whether the drug was dispensed as a refill of a presoription or as a fust-time request,

"(9) Date of origin of the prescription,

"(10) Date of dispensing of the prescription."

14. Health and Safety Code section I I I 64 states, in relevant part:

"Except as provided in Section I I l6?, no person shall proscribe a controlled substange, nor sball

any person fill, oompound, or dispense a prescription fur a controlled substance, unloss it

complies with the r€quhements of this section."

"(a) Each prescription for a controlled substance classifred in Schedule II, III, IV, or V,

except as authorized by subdivision (b), shall be made on a o<jntrolled substanoe presoription

as speoified in Section 1 I I62, l. ,. , ."

15,. Healih and Safety Code section I I 162,1 states, in relevant part:

The iption forms f:or conholled substances shall be printed with the following features'l
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'(7XA) Six quantify check off boxes shall be printed oa the form so that the prescriber

rnay indicate the quantity by checking the applicable box where the following quantities shall

appeari
. l-24. 25-49. 50-74. 75-100. 101-150. 151 and over,
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'r(8) Presoription blanks shall contain a statement printed on the boftom of the

,**r*r::, blanft that the,'Prescription is void if the number of drugs prescribed is not noted""'

,'ft) Eaoh batch of controlled substanoe prescriptiou forms shall have the lot number printed on

the form and each form within that batoh shall be numbered sequentially beginning with the

numeral one,"

t 6. Health and Safety Codo section 1 I I 53, subdivision (a), states:

,*A presoription for a contolled substarrce shall only be issued for a legitimate medical

purpose by an individual practitioner aoting in the usual course ofhis or her professional

praotice, The responsibility for the proper presoribing and dispensing of cintrolled substances is

upon the prescribing practitioner, but a corrosponding responsibility rests with the pharmaoist

who fills the prescription. Except as authorized by this division, the following are not legal

preocriptiorrs: (l) an order purporting to be a prescription which is issried not in the uzual course

of profossional treatrnent or in legitimate and authorized rescarch; or (2) an order for an addict or

habitual us€r of controlled substunces, which is issued not in the oourse of professional treatment

or as part of an authorized narcotio trcatrneut progr&m, fol the Pupose of providing the user with

controlled aubstances, suffliOient to keep hirn or her comfortable by maintaiuing customary use'"

17. California Code of Regulations, title 16, section 1761, states:

,,(a) No pharmaoist shall compound or dispense any prescription which contains any

erTor. omlsslon, 1 or aheration. UPon reoeiPt of anY

,)
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such presoription, the pharmacist shall contaot the prescriber to obtain the information needed to

validate the presoriPtion,

,,(b) Even after conferring with the prescriber, a pharmacist shall not compound or dispenso

a contolled substance prescription where the pharmacist knows or has objective reason to know

that said prescription rilss not iseuecl for a legitimate medical purpose."

18, California Code of Regulations, title 16, seotion 1770' states:

.'For the purpose of denial, suspension, or revocation of a personal 0r facilily license

7
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2l

pursuent to Division 1,5 (commencing with Section 475) of the Businoss and professions Code, a

crime or act shall be cousidered substantially related to the qualifications, functions, or duties of a

liceusee or registrant ifto a substantial degree it evidences present or potential unfitness ofa

Iiconseo or registrant to porform the functions authorized by his license or registration in a manner

consistent with the public health, safety, or welfare,"

CONTROLLED SUBSTANCES

19, Seorion 4021 ofths Code states;

"'Controlled substance' means any substance listsd in Chapter 2 (commencing with Sectiofl

11053) of Division 10 of the Health and Safety Coile.',

20. Orycodone is a Schedule II controlled subsrance as designatcd by Health and Safety

Code section 11055, subdivision (b)(l)(M).

21, Hydrocodone with acetaminophen is a Schedule III controlled substance as

designated by Health and Safety Code section I 1056, subdivision (e)(4).

' 22. Alprazolam is a Schedule IV controlted substance as designated by Health and Safety

Code section I 1057, subdivision (d)(l),

23. Promethazine with codeine is a Schedule V controlled substance as designated by

Health and Safety Code section 1I058.

QOST BECOYERY

2+, Section 125'3 of the Code provides, in relevant part, that the Board may reque st the

administrative law judge to direct a licentiate found to have committed a violation or violations of

lhe lice$ging act to pay a sqm not to oxceed the reasonable costs ofthe investigation and
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enforcoment of the case, with failure of the licentiatd to comply subjecting the license to not being

rene'ryed orreinstatod. Ifa case settles, recoyery ofinvestigation and enforcernent costs may be

included in a stipulated settlement,

FACTUAL BACK.SROLTNp

25. Froryr about October 2l,zl}g,to the present, Respondent Fruiwale Avenue pharmacy

(FAP) has been operating as a pharmacy in Oakland, California. From on or about October2l,

2009, until May 19 2011, Respondent Ijeoma Nwanyiocha Esomonu (INE), the owuer of FAp,

Amended Acousation
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wasalsothepharmacist-in-charge(PIC)atFAP. FromonoraboutOctober2l,2009,untilMay

79,201l, Respondent Iroegbu Clifford Esomonu (ICB) worked as a pharmacist at FAP, From

May I 9, 201 I , to the present, Respondent ICE took over Bs the PIC at FAP,

26. On May 17 ,201l, a Board inspector (inspector) conducted an inspection at FAP

because the Board had identified FA-P as a pharmacy that failed to report any Controlled

Substances Utilization Review and Evaluation System (CIIRES) data to the Deparfment of

Justice (DOJ), During the inspection at FAP, the inspector observed several pharmacy law

violations. Specifically, tho inspector noted that FAP had never transmitted any CURBS data to

the DOJ,

27, While at FAP, ths inspector looked into prascription doouments from Bay Internal

Medicine (BIM), The prescriptions appeared legitimate but, upon further investigation, the

inspector found thatnone ofprescribers' contaot information on the presoriptions contained a

valid working pbone number. The inspector asked Respondent ICE to verify the BIM presoribers

on the Msdical Board of California's websitq The web search revealed that none of the BIM

prescribers' Iisted addresses on the Medioal Board's website matohed the addresses on the

prescriptions. Sipificantly, Respondont ICE admitted to the inspector that fie had never before

verified a presoriber using the Medical Board's website. ln addition, the inspector observed

Dumerous other violations of pharmacy laws. At the conclusion of the inspection, the inspector

prepared an inspeotion roport documenting various pharmacy law violations. The inspector gave

a copy ofthe report to Respondont ICE, and then had Respondent ICE review and sign offon it.

the obtaitred certain documeDts inc lu din g pres crip tion
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documents, dispensing detail reports, aud Cardinal Health Narcotic Sales Reports. The impector

also requested FAP to provide additional documents and explanations regarding pharmacy law ,

violations indioated iu the report.

28. On or about May 30, 2011, the inspeotor reoeivetl and reviewed faxed responses from

FAP. Subsequontly, the inspeotor contacted I 5 different prescribers listed as the supposed

proscriber on the prescription doouments. The inspeotor sent oaoh prescriber a tist of

presoriptions frorn FAP to veriff the legitimacy of the presoriptions, Each of the presoribers
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responded with a written statement that thoy did not authorize the prescriptions from FAp, In

faot, one prescriber from Kaiser stated he dicl not authorize any oftho presoriptions and tbat they

woro written on presctiptions that were stolen fiom his iocker at the hospital. Additionally, one

prescriber from BIM stated their praotice had been closed since Iune 200g, All the BIM

prescription doouments that the inspector sent to the BIM prescribers to review were dated and

filledbyFAP in20ll,

29, Physician Assislant G, P,l (G, P.) was one of the l5.prescribers that the inspeotor

cortacted to veri8 the legitiruaoy of the presoription docurhents he got from FAp. On or about

June 7, 201 1, the inspector received a response from G. P,, indicating that he did not authorizo the

prescriptions and the documents were forgeries, In addition, O. P. noted that soveral of the

prescription doouurents were not written on propsr controlled subdtances prescription forms.

Significantly, during the May 17, 201I visit to FAP, the inspector had rrtade tlre same observation

that FAP had improperly dispensed controllod substances on five invalid prescription docurnents,

These five proscription documonts were irtvalid beoause they lacked several required sccurity

features guch as quahtity check ofTboxes, the required statemerit of "Prescription is void if the

number of drugs prescribed is not noted,n' and the prescr_fuitions were not sequentially numbered,

30' The inspector's investigation revealed thal, from October 2A09,to about April 201l,

FAP failed to transmit CURES data to the DOJ. The investigation f:rther showed that, from

about Juty 2010, to May 201l, Respohdent INE, and Respondent ICE had filled over 350

fraudulent presoriptions, Many of ihese prescription documents corltained significant

irregularities that should have INE and nt ICE to verify the

legitimacy of the prescription before dispensing the controllod substances. In addition, a review

of FAP's dispensilg printouts obtained during the investigation showed Respondent lce's initials

on most, if not atl, of the pritrtouts' "frlled b!" sedtion. Furthermoro, in a written slatement,

Respondent ICE admitted that he was tho pharmacist on duty everyday since the opening of FA-p,

lt/

I G. p. is used in this document rather than the actual name of the Physioian Assistant,
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cArJgEs or prsqrpllNE AGATNST RESPONpENT FAP

. FIRST qAUSE,FOR DISCIPLINE
(Unprofossional Conduct'Fallure to Transmlt Dispenslng Data to CURES)

(Bus. & Prof, $ 4301, subd, (i) and Hoalth and Sefefi Code $ 11165, subd, (d))

31, Respondent Fruitvale Avenue Pharmacy's (FAP) Pharmacy License is subject to

disciplinary astioh under Code section 4301, subdivision $, bsoause FAP violated Health and

Safety Code s€ction I I I 65, subdivision (d), in that from on or about Octobei 2 I , 2009, until

approximately April 201 1, FAP failed to transmit dispensing data for Sohedule II, Schedule IIl,

and Schedule fV oontrolled substances to the Deparfment of Justioe for tho Conlrolled Substances

Utilization Review and Evaluation System (CURES) on a weekly basis. The circ,trilrstances are

further explained in paragraphs 25-30, above.

SECOND CAUSE FOR DISCIPLINE
(Unprofessional Conduct-Fillqd Prescriptions wlth Sigrificant lrregularity)

(Bus. & Prof. $ 4301, subd. (o) ana 16 CCR $ 1761, subd' (a))

32, Respondent FAP's Pharmaoy License is subject to disoiplinary action under Code

section 4301, subdivision (o), because FAP violated California Code of Regulations, title 16,

section 1761, subdivision (a), in that pharrnacists and dthffat FAP fitled over 350 irregular

prescriptions. Many of these presoription documeuts order an unusually large amount of

oontrolled substanass for "as-needed" purposos. The citcumstances ar€ furthor explained in

paragraphs 25-30, above.

THIRD CAUSE FOR DISCIPLINE
(Unprofesstonal Cotrduct-Fallure to Verlfy Legitimacy of Erescriptiop !o1 Controlled Substances)' (Bus. & Prof. $ 4301, subd, Q) aird Eeatth ind Safety Code $ 11153, subd, (a))

33, FiA,P's LicenSe is s

27

23

z4

25

26

2',1

28

section 4301, suffiivision fi), because FAP violatod Heirlth and Safety Code section 1l153,

su6ivision (a), in that pharmacistg and staffat FAP failed to uphold their conesponding

responsibility of verifying the patient's legitimate medioal purposes for controlled substances.

The pharmacists and staff at FAP breached their corresponding responsibility by fumishing

rurusually lalge quantities of oontrolled subgtances to pationts without conffrning with the

supposod presoribers the legitimacy of the prescriptions, In fact, the pharmacists and staff at FAP

filled approximately 350 fraudulent prescriptions, many of whioh were for unuzually large

Amended Accusation
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quantities of controlled substances. The circumstances are further explained in paragraphs 25-30,

abovo.

(Unprofesslon4 
"orru 

lnvalid prescrlptions)
(Bus. & prof. g 430tisubd. (i) and Health and Safery Coae S ti iOq)'':---"-'

34. Respondent FAP's Pharmacy License is subject to disciplinary action under Cods

section 4301, subdivision fi), because FAP violated Health and Safety Code section l l 164, in that

the pharmaoists and staff at FAP fuinished controlled substances to patients based on invalid

controlled substances prescriptioh forrns, Specifically, during May 201 l, FAp filled five

prescription docuinents that lacked seyeral roquired soourity measures. The oircumstances are

further explained in paragraphs 25-30, above.

CAUSES Or DIgCIpL,rryp AcArNsT REspoNpENT rNE
. 

F'IF'I'II CAUSh F'OR DISCIPLIND
. (unp^rofess-io-nal conduct-tr'ailure to Transmlt Dlspensing Data to cuREs)
(Bus..& Prof. g 4301, subd. O and Heatth and Safe{y Code g il165, subd. (i))

35. Re$pondent Ijeoma Nwanyiooha Esomonu (INE), as Pharmacist-in-Charge of FAP,

has subjocted her Pharmacist License t,o disciplinary action under Code section 430 I, subdivision

(), by violating Heahh and Safety Code sections I I I65, subdivision (d), in that from on or about

October 27,2009, until approximately April 201 l, INE faiied to insure that FAP transmit to rhe

Department of Justice for the Conholled Subetances Utilization Review and Evaluation System

(CURBS) dispensing data for Schedule II, Schedule III, and Schcdule fV controlled substances on

a weel<ly basis, The circurflstances are further explained in paragraphs 25-30, above.

36. Respondent INE, as Pharmacist-in-Charge of FAP, has subjected her Pbarmacist

License to disciplinary actioh under Code section 4301, srrbdivision (o), because she violated

California Code ofRegulations, title 15, seotion 1761, subdivision (a), in that pharmacists and

staff at FAP fillod over 350 irregulor prescriptions, Many of these prescription documents order

anunusually large amount ofcontrolled substanoes for "as-needed" purposes. The circumstances

are f:rther explained in paragraphs 25-30, above,
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pnprofessional Conduct-F allure to for Controlled Substances)
(Bus, & Prof. $ 4301, oubd. (f and and Safety Code $ 11153, subd. (a))

' 37. Respondent INE, as Phannaoist-in-Charge of FAP, has subjected her Phamtacist

Lioense to disoiplinary aotion under Code section 4301, subdivision (j), beoauso she violated

Heahh and Safoty Code section 1 1153, subdivision (a), Jn that pharmacists and staff at FAP failed

to uphold their corresponding responsibility ofverifying the patienl's logitimate medical Purposes

for oontrollod substarces. The pharmacists and staff at FAP breached their corresponding

responsibility by furnishing unusually large quantities of controlled substances to patients without

confirming With the supposod prescribers the legitimaoy of the prescriptions, In fact, the

pharmacists and staffat FAP filled apprOximbtely 350 fraudulent prescriptions, many of whicb

were {or unusually large quantities of oontrolled substances, The circurnstances are fur"iher

oxplalned in paragraphs 25-30, above.

(Unprofesslonal Co on Invalid Prescriptions)
@us, & Prof, $ 4301, subd' (i) and Health and Safety Code $ f f 164)

38. Rospondent INE, as Phannacist-jn-Chargc of FAP, has subjeotod her Pharmaoist

License to disoiplinary aotion under Code section 4301, subdivision (), because she violated

Health and Safefy Code seotion I I 164, in that the pharmacists and staff at FAP furnished

controlled substancos to pationts based on invalid controlled substanoes prescription forms'

Spe cifically, during May 2011, FAP filled frve prescription documents that lacked several

required security measures, The ckcurnstances are further explained in paragraphs 25-30' above,

aa
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25
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(Unprofessiona ficant Irregularity)
@us. & l, subd- (a))

39. Respondent Iroegbu Clifford Esomonu (ICE), as a pharrnacist of FAP, lras subjected

his Pharmacist Lioense to disoiplinary action under Code section 4301, zubdivision (o), because

ho violated California Code of Reguletions, title 16, section l?61, subdivision (a), in that

Respondent ICE frlled prescriptions with sigrrifioant irregularity, Many of t}le prescnplions order

rmusually large quantities of oontrolled Substances includilg oxycodofle, hydrocodone with

Amended Accusation
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acetaminophen, alprazolam and promethaeine with oodsine. The circumstances are further

explained in paragraphs 25-30, above.

(o'0"18-il:H'r',ii:Bi-$1 
fi,",ttT:l;i',uoo,l,,o'.0

40. Reqpondent ICE, as a pharmacist of FAP, has subjectdd his pharmacist License to

disoiplinary action under Code section 4301, subdivision (j), because he violated Health and

safety code sootion I I I53, subdivision (a), in'that, on numerous occasions, Respondent ICE

failed to veri$r the legitimate rnedical purpose for prescribing an unusually large quantity of
oontrolled substanoes' In fact, FAP's drug disponsiug printouts show that Respondent ICE frlled

approximately 350 fraudulent prescriptions, many which were for unusually large quantities of
controlled substances. The circumstandEs are further explained in paragraphs 25-30, above,

ELEVENTH CAUSE ['OR DISCIPLINE
(Unprofessiona_t gona nvatd prescriptions)

@us. & Pro[ g 430l,subd. (i) and Health and Safery CoOi$ ili64i------=
41, Respondent [CE, as a pharmacist of FAP, has subjected his pharmacist Liconse to

disciplinary actlon under Code seotion 4301, subdivision C), in that Respondent ICE dispensed

controlled substances based on invalid prescription documentg. Specifically, Respondent ICE's

iniiials wsre on the pharmacy dispensing printouts for those five invalid prescription documents,

The circumstances are firrther explained in paragraphs 25-30 aboye,

_ . TryELFTH qAUSE FOR prSCIPLnrE
(Unprotwsional Condupt-Use of Alcohol in a Dauserous Manner)

(Bus. & Prof. g 430l,su[d. (h)) -

ICB has hie Pharmgcist License to disaiplinary action under

cocle section 4301, suMivision (h), in that on or about April 23, 2012, Respondent ICE wa.s

arrested by a San Leandro police officer for driving under the influsnce ofalcohot. The

circumstances are as follows;

43, on or about 1225 a.m. ou April 23, zolz,a san Leandro police officer stopped

Respondent's vehicle for a violation of Vehicle Code seotion 21650 (a vebicle on the highway

must be driven on the right side ofthe road). The oflicer approached Rospondent's vehicle and

observed symPtoms of intoxicntion inoluding red watery eyes, alcoholic odor emitting ftom
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Respondeut's breath and slurred speech, Respondent failed a series offield sobrietytests, Two

breat.h tests from Respondent at approximately I ; l9 a,rrr. and l:22 a.rn. revealed a blood alcohol

conoentration (BAC) of ,13,

44, Respondent ICE has subjeotod his Pharmacist License to disciplinary aotion under

Code seotion 4301, subdivision (l), and section 490, in that Respondent ICE was convicted of a

orirne substanlially related to the qualifioations, funotions and duties of a pharmbcist, The

circumstances are as follows;

45. On or about December 13,2012, in a oriminal matter oniitled People olthe State of

Californiav. Iroegbu Cliford Esomomt, inthe Alameda Corurty Superior Court, Respondent ICB

was convicted upon plea of no oontest to the violation of Vehiclo Code seotion 23L52,

suffiivision (b) (driving with a blood alcohol level of ,08 or more), a misdemeahor, Respondont

ICE was ordered to serve 15 days in c0uhty jail, Respondent was placed on probation for 3 years

with various oonditions inctuding completing a Dririking Driver Program ahd paying various fces

and fmes.

DIS gPLIN,E CONSIDERATION$

' +6. To determine the degree of disciptine, if any, to be irnposed on Respondent ICE,

Complainant alleges that on or about December 28,2010, in a prior action, the Board of

Pharmacy issued Citation Number CI 2010 45230 and ordered Respondent ICE to pay a $2,500

ine sootions 430l, subdivisions (h) and for driving under the influence

22

23

24

25

26

ZI

28

& Prof. S$ 490 & 4301, subd,

and conviction on the lesser charge of wot/reckless], That Citation is now final and is

incoiporated by refereuce as if fully set forth.

. PRAYER

WHEREFORE, Complainant requests that s hearing be held on the matters alleged in this

Accusation, and that foltowing the hearing, the Board of Pharmacy issue a decision:

1. Revoking or suspending Pbarmacy License Number PIIY 50064, isuued to

Fruitvale Avearue PharmacY Inc.;

15
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2. Revoking or suspending pharmacist License Number RpH 53516, issued to

Ijeoma Nwanyiocha Esomonq Fruitvale Avenue pharmacy Inc.;

3, Revoking or suspending pharrnaoist License Number RpH S344l,issued to

Iroegbu Clifford Esomonu, Fruitvale Avenus pharmaoy Inc,;

4. ordering Fruitvale Avenue pharmacy Inc., Ijooma Nwanyiooha Eeomonu and

Iroegbu Clifforal Esomonu to pay the Board of Pharmacy the reasonable costs of the investigation

and enforcement of this case, pursuant to Business and Professions Code section 125,3;

5. Taking such other and fl:rther a'tion as deemed necessary and proper.

DATED: ttz
Executi
Board of
Department of Consumq Affairs
State of California
Complainant

sF201390r373
9033 l250,docx
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Keureun b, Hnnnrs
Attorney General of Califomia
DtlrtN Ssrolorr
Supervising.Peputy Attomey General
Theo:uy J, McDorwouon
Deputy Attomey General
State Bar No, 235850

15 1 5 CIay Strest, 20th Floor
P,O. Box 70550
Oakland, CA 94612-0550

A oj,ca.gov,

BEFORtr TIM

DEP IIFAIRS

Case No, 4579

ACCUSATION

In the Mat&r of the Accusation Against:

J'BpUrVAtE AYEhIUE PHAXMACy rNC.
2693 Fruitvale Avenue
Oaldaud, CA 94601

Pharrurcy Llccuso No. pITy 50064,

IJEOMA NWAYIOCHA ESOMONU
FRUTTVALE AVEI{UE PIIARMACY INC.
l6 MiuaretRoatl
Oakley, CA 94561

Pharniacist License No, RPII 53516,

nnd

ESOMONT]
PHARMACY INC.

Phnsantou, CA 94566

Pharuaclst No. RFH 53445

Aocusatlon
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Complainant alleges:

EABIIES ]

1' Virginia Herotd (Complainant) brings this Aocusation solely in her official oapacify

as the Exesutive offrcer of the Board of Pharmaoy, Department of Consumer Affairs,

2. on or about october 21,2009, the Board of ?harmacy issued pharmacy License

Number PHY 50064 to Fruiwale Avenue pharmaoy lno, (Re spondent FAp). The pharmacy

License was in firll force and effect at all times relevant to tho charges brought in this Accusation

and will expire on Ootober l, 2013, unless renewed.

3' On or about April 23, 2002, tho Board of Pharmaoy issued Pharmacist License

Number RPH 535 i 6 to Ijeoma Nwanyiocha Bsortonu (Respondent INB). The Pharmacist

Lisense was in full foroe and effeo1 at ail times releyant 1o the charges brought in this Accusation

and will e*pir" oo April 30,.2015, unless renewed.

4. On or about March 28, 2002, the Board of Pharmacy issucd Pharmacist Number ppH

53445 to Iroegbu Clifford Esomonu (Respondent ICE). The Pharmacist Licenie was ln full force

and offect at all timos relevant to the oharges brought in this Accusation and will expire on

Septernber 30, 2013, unless renewsd

JI.I.RISDICTION

5. This Accusation is lrought befgre.the Boad of pharmocy (Boad), Departmenl of .

Consumer Affairs, rmder the authority of the following laws, All section references are to the

Busl$ess aud hofessious Code rmless othernise indicated.

6, Section 401I of the Code provides thd the Board shall admiaister and enforce both

the Pharmacy Law [Bus. & Prof. Code, $ 4000 et seq,] and the Unlform Conrolled Substanses

Aot [Hoalth & Safety Code, g 11000 et seq.].

7. Section 4300 ofthe Code states:

"(a) Every llsense issued may be suspended or revoked,

"(b) The board shall discipline the holder ofany license issued by the board, whose defauh

has been entered or who$e case has been heard by the board and found guilty, by any oftbe

following methodst

t2

l3
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t6
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"( I ) Suspending j udgment.

"(2) Placing him or her upon probation.

"(3) Buspendlng his or her right to practice for a poriod not exceoding.one yezlr.

"(4) Revoking his or hor licsnse,

"(5) Taking any other action in relation to disclplining hirn or her as the board in its

discretion may deem proper.

-n, *, proceedings under this article shall be conducted in accordance with Chapter 5

(oommonoing with Section 11500) of Part l of Division 3 of the Government Code, and the boald

shall have all the powers gantcd therein. The aotion shall be final, exoept that the propriety of

the action is subject to review by the zuperiorcourt pwsuant.to .Ses.lion 109{-5 pf thp Code,pf

Civil Propedwe."

8. Sestion 4300.1 of the Code provides ttlat "ltJhe expiration, cancellation, forfeltura, or

suspension of a board-issued lioense by operation of law or by order or decision of the board or a

cogrt of law, the placement of a license on a retired status, or the voluntary surrender of a licetrse

by a licdnsee shall not deprive the board ofjurisdiction to comruense oi procccd with any

investigation of, or aation or disciplinary proceeding agalmt, the lisensee or tO rendor a decision

zuspending or revoking tho licenso."

STATUJ OJLY/REGW{TQRY PROVISI ON S

g. Sestion 4301 of the Code states, in relevantpart:

,,The board shall take Bction ageiq,et any holdq of a license who is guilty of rurprofessional

conduot or whose license has been proourcd by fraud or misrepresentation or lssued by mistake'

Unptofessiotral oonduct shall include, but is not limited to, a,uy of the following:

"(a) Gross immortalitY.

", *a admirustering to onese If, of any controlled gubstance, or the usc of any dangerous

drug or of alcohotic beverages to tho extent or in a manner as to be daagerous or injurious to

oneself, to a person holding a license under this chapter, or to any other persou or to tie public' or

20
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to the extent that the use impairs the ability of the persou to conduct vrith safety to the public the

practice authorized by the license

"0) Tho violation of any of the statutes of this state, or any other state, or of the United

States regulating controlled $ubstances and dangerous dxugs

"f,1r* conviction of a orime subsiantially related to the qualifications, firnctiong, and

dutiesofalicenseeunderthischapier. TherecordofoonvidtionofaviolationofChapterl3

(oommencing with Sectioa 801) of Title 21 of the Uuited States Code regulating conbolled

substanoes or of a violation of the stbtutes of thls stdte regrrldting connolled substanses or

-dangedous.dnrgs shall be oouolusive.evidence-of-unprofe$sioual conduct. In.all .other.cases,.the , .

record of conviction shall be conclusive eyidense only oflhe fact that the conviction occufrbd.

The board may inquire into the circurnstirnces sr.ntounding the sorffnission of the crime, in ordrir

to fix the degree of discipline or, in the case of a conviction not involving controlled substances

or dangerous drugs, to determine if ths conviction is of an offense substantially related to the

qualifications, functions, and duties of a lioensee under this chapter, A plea or verdlc,t of grilty or

a convicticin following a plea of nolo coutendere is deerned to be a conviction wiftin the rneaning

of this provision. The board may take action when the titne for appeal has elapsed or the

judgment of conviction has bEsn atfuiried on appeal or when an order grarting probation Is made

suspending tho irnposltion of senteuce, irrespective ofa aubsequent order under Seotion 1203,4 of

the Penal Code allowing tho person !o withdraw his or her plea.of guilty and to enter a plea of not

guilty, or setting aside ttre vErdict of guilty, or disrbissing the accusatiou, information, or

indicknent.

"(o) Violating or attempting tp violate,.directly or indirectly, or assisting in or abetting the

violation ofor conspiring to violate any provlsion or term ofthis chai:ter or ofthe applicable

federal and state laws and tegulations govetning pharmacy, inoluding regulations established by

the board or by any other state or federal regulatory agpnqy.'l
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10, Section 4113, subdivision (c), of the Code provides that "[t]he pharmacist-in-charge

shall be responsible for a pharmaoy's compliance with all state and federal laws and regulations

pertalning to the practice of pharmacy."

I t, Section 490 of ths Code provides, in relevant part, that the Board may suspend or

revgke a license whsn it finds that the licensoe has been convioted of a crime substantially related

to the qualifioations, functions or duties of tle llcense,

12, Section 493 ofthe Code states:

,Notwithstanding any other provision of law, in a proceeding oondircted by a board vithin

the departrnent pursuant to law to dony an apptioatiou for a lisense or to zugpend or revoke a

tioense or otherwise take disoiplinary aotion against a person who holda a license, upon the

ground-that the applicant or,thb llcensee has.been.convicted of-a crime zubstanlrally rEletsd.tp the

qualifications, functlons, and duties of the licenses ln question, the resord of conviction of ths

orime shall be conolusive evidence ofthe faot tlrat the oonviction oocurred, but ouly ofthat faot,

and the board may inquire into the circwrstances surrounding tbe commission of the crime in

ordcr to fix tho degrcc of disciplinc or to detonnine iflhe conviction ie substantially releted to ihe

qualifications, functions, and duties of the ltcq4soe in question,

.,As used in this seCtiOn,'licensg' includes'Certificate,' 'petTiit,' 'aUthority,' and

're gistration. ' '

13, Health and Safety Code section 11165, subdivision (d), states:

..For sach prescription for a Schedule II, Sohedule iII, or Schedule fV qontolled substancc, as

defined in the controlled substances schedules in federal law and regulations, specifically

Sections 1308,12, 1308.13, and 1308.14, respectively, of Title 2l of the Code of Feileml

Regulations, the dispensiag pharrracy or clinic shall provide the following ioforrnation to the

Department of Justice on a weekly basis and in a formal spcoified by the Dvpartment of Justicel

,,(1) Full Darne, address, and the telephone munber of the ultirnato user or research zubject,

or contaot information as doterrnined by tho seoretary of the unlted states Deparunent of Hsallh

and Human services, and the gender, and {ate of birth of the ultlmate user,

-1
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"(2) The presoriber's calegory of licen$Ee and licerue numberl federal sontolled

substance registration nurnber; snd the state medisal license number ofany prescrlber using the

federal contxolled substanco registration number of a govemrnent-exompt facility,

"(3) Pharmacy prescription number, ticense number, and federal controlled substanoe

registration number,

"(4) NDC $'{ational Drug code) number of the conh.olied substance dispensed.

"(5) Quantity of the controlled substance dispensed.

"(6) ICD-9 (diagrrosis oode), if available,

*(7) Nrunber of reiills ordered.

"(8) Whether the drug was dispensed as a refill of a prescription or as a first-time rcquest,

'J(9) Date of origin offhe.prescription-

"(10) Date of dispensing of the prescription,',

14. Health and Safety Code seotion 1l 164 states, in relevant part:

"Except as provided in Section ! I I 67, no person shall prescribe a controlled substance, nor shall

any per$on fill, compound, or dispense a presaiptiou for a conEolled substance, unless it

complies with the requirernents of this section."

"(a) Eaoh prescription for a contolled substance classified in Schedule II, III, IV, or V,

except as authotized by subdivision (b), shall be made on a controlled zubstance prescription form

as specified in Section I I 162,1,..."

I5. Health and Safety Code section I I162.1 states, in relovant part:

"(a) The prescrlption forms for controlied substancos shall be printod with the followiug features:

"(D(A) Six guantity check offboxes shall be printed on the form so that the prcscriber

may lndicate the quantity by chocking the applioable box where the following quantities shall

appear:
. l-24. 2549.. 50-74i 75-100

: lBl_H8",,,
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pwsuant to Divjsion 1,5 (commencing with Sectiou 475) of the Business and professions Code, a

srime or act shall be considered substantially related to the qualifications, fi:nctions, or duties ofa
licensee or registant ifto a substarrtial degree it evidences present or pbtential unfitness ofa
llcensee or registrant to perform the flrnctions authorized by his lioense or regisfuation in a manner

oonsi$enf with the public healt}, safety, or lyelfare.,

coNrRoLLEp. Sr.IBSIA {cES
19, Section 402i of the Code itates:

o"Conhollpd 
substance' moans any substance listed in Chapter 2 (cornmenoing with

11053) of Division 10 of the Health and Safety Code.',

20. Oxycodone is a Schedule Ii controlled substance as desigrrated by Health and Safety

Code secrion I I055, subdivision (.b)(1)(M)..... _ _

21. Hydrooodone with acstaminophen is a Schedule III sontolled substance as

designated by HeaJth and Safety Code ssction I 1056, subdivision (e)(4). .

22, Alprazolam is a Schedule W oontrolled zubstance as designated by Health and Safety

Code section I 1057, subdivision (d)(1).,

23, Promethazine with codeine is a.Sohedule V controlled substanco as designated by

Health and Safety Code seclion I 1058. r r .

COSTREC-OVERY

24. Seotion 125.3 of the Code provides, in relevant part" that the Board may request the

administrative lawiudge to direct a licentlate found to have sorurdtted a violation or violat[ons of

the licensing aEt to pay a surn not to exoeed thE reasonable costs ofthe investigation and

enforccment of the case, *ith failurs of the licentiate to conrply subjecti:rg the license to not

renewed or reinstated. If a case setttes, recovery of investigalion and enforcoment costs may be

lncluded in a stipulatcd settlernent,

F ACTUA,I B ACKGR. OtiI\rD

25, From about October zl,2}Og,to tho present, Respondent Fruiwde Avenuc Pharmacy

(FAP) hae been operating as a pharmaoy in Oakland, Celifomia. From on or about October 21,

2009, until May 19 2011, Rcspondent feomd Nwanyiocha Esomonu (INE), the owner of FAp,

Accusation
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was also the pharnacist-in-charge (PIC) at FAP. From on or about October 21,2009, until May

19,2011, Respondent Iroegbu Clifford Esomonu QCB) worked as a pharmacist et FAP. From

May 19, 201 l, to the present, Respondent ICE took oyer as the PIC at FAP.

26. On May 17,2011, Board Inspector conduoted an inspection at FAP

because the Board had identified FAP as a pharmacy that failed to teport atry Controlled

Substances Urilization Review and Evaluation System (CURE$) data to the Department of

Justoe (DOJ), During the inspection at FAP, Inspector J observed several pharmacy law

violations. Speoifioally, Inspeotor lJnoted that FAP had nevsr tansmitted any CURES

data to the DOJ,

27 . While at FAP, Inspeator ! looked inlo pre soription dosuments tom Bay

Internal-Medicine (BIM), The prescriptions appearcd legitimato but, upon fiuther investigation, ..

Inspectorlfouud that none of prescrlbers' contact information on the prescriptions

contained a valid working phone number. Inspeotorf askeil Respondent ICE to verify the

BIM presuibers on the Medical Board of California's wobsib, Tho wsb searoh reveelod that

none of the BIM presoribers' listed addresses on the Modical Board's wobsite matched the

addresses on the prescriptions. Significantly, Respondent ICE odmitted to InspecorJthat

he had never before verified a prescriber using the Medical Board's website. In addition,

Insp""torJ obssrvod numerous other violations of pharmacy laws. At the conolusion of

the irspection, InspectorJ propared.an inspection report documenting various phannacy

iaw violations, InspectorJgave a copy of the report to Respondent ICE, and then had

Respoudent ICE review ana ,igr off on it. Druing his inspection, Inspector!obtained

certain flocrunents including prescription documents, dispensing detail'reports, anil Cardinal

HealthNarcotic Sales Repo(s, Inspoctor!also requested FAPto provide additional

docurnents and explalations regarding phannacy law violations Indrcated in the report'

28. On or about May 30, 201 1, Inspector lJ received and reviewed faxed responses

from FAp. Subsequeutly, lnsp*torflcorrtacted 15 different prescribers listed 8s the

supposed presoriber on the presoription documents, hrspeotor J sent each prescribor a list

of presoriptioru tom FAP to veriff the legitimaoy of the presoriptions. Eaoh of the pnescribers
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responded with a written statemeut thqt theydid not authorizs the prescriptiors from FAp, In

fact, one presoriber from Kaiser stated he did not authorize any of the prescriptions and that fiey

wpre written on prescriptions that wpre stolen from his looksr at the hospitnl, Additionally, one

prescriber from BIM stated their praotice had been closed since Juno 2009, All the BIM

prescription dosuments that Inspector l)sent to the BIM prescribers to review were dated

and frlled by FAP in 201 l.

29. Physioian Assistant George Pearson wBS one of the l5 prescribers that Inspector

fcontacted to verify the legitimacy of the prescription docurnents he got ftom FAp. on or

about June T,}Oll,Inspector I reseiyed a response from Mr. Pearson, indicating that he

did not authorize the prescriptions and the documents were forgerles. In addition, Mr. pearson

noted that several of,the prescription docrunonts.were not.wdtten on prcper contrpll.ed sr+bfrtqnqFs

prcsoription forms.' Signifioantly, during.ihe lylay 17, 2011 visit to FAp, InspeotorJ had

made the same obseryation that FAP hqd improperly dispensed conlrolled substances on five

invalid prescription documents. These five presoription dosumsnts were invalid because they

Iacked scveral required secwity features such as quantity qheck off boxes, the rcquired statement

of "Presciiption is void if the number of drugs presoribed is not noted," and the prescriptions were

uot sequentially numbertd.

30, Inspeotor J's investigation revealed that, from october 2009, to about April

201 l, FAP failed to transmit CURES data to the DOJ. The investigation fi:rther showed tha!

from about July 2010, to May 201 l, Respondent INE, and Respondent ICB had frtled over 350

fraudulent prescriptions. Mmy of these presoription documents contained sipificant

inegulmities that should have prompted Respondent INE and Respondent ICE to verify the

Iegitimaoy of the prescription before dispeuqi4g the conholled suHances. In addition, a royiew

of FAP's dispensing printouls qbtained drrrilg the investigatiou showed Respondent Ice's initials

on most, if not all of the printouts' "filled by" section. Furlhermore, in a written statement,

Respondent ICE admitted thet he was thc pharnecist on duty everyday sinse the opening of FAP.
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gA,usEs oF plscIPLrNE Ap-,A.JNST RESP.ONDENT FAP

NIRST CAUSE FORJ ISCIPLINT
fUnprofessional Conduct-Failure to Trausmit Dispeusinl Data to CURES)

(Bus. & Prof, $ 4301, subd. (i) aud Health nrd Safety Codo $ 11165' subd' (d))

31, Respondcnt Fruitvale Avsnue Pharmacy's (FAP) Pharrnaoy License is subject to

disciplinary action under Code section 4301, subdivision O, because FAP vioiated Health and

SafetyCodeseotion lll65,subdivision(d),inthaifromonoraboutOctober2I,2009,until

approximately April 20i 1, FAP failed to E'ansmit dispensing data for Schedule II, Schedule III,

and Schedule IV controlled substalces to the Departmont of Justice for the ControllEd Substances

Utitization Review and Evaluation System (CURES) on a weekly basis, The ciroEnstances are

furtlrer explained in pardgraphs 25-30, above.

sECOl\D CAU8I, FOR pISCrP. !E{E
(IJnprofessional couduct-x'illotl Prescriptioqs ylp lig{cauJ lrregularity)

(Bus. & Prof. $ 4301, subd. (o) strit 16 CCR $ 1761' subd. (a))

32, Rdspondent FAP's Pharmacy Lioeuse is subject to disciplinary actiorr wrder Code

section 4301, subdivision (o), bbcause FAP violated Califomia Code of Regulations, titlo 16,

section 1761, subdivision (a), in that pharr4apists and staff at FAI fiIled over 350 inegular

prescriptions. Many of these prescription doiuments order an unusually large amotrnt of

contoiled substances for "as-needed"purposes. The cirsumstasoes arc further explained in

pEagraphs 25-3 0, above.

TErRD CAUSE rOR DISCTPpNE
(Uuprofessiooal Couduct-Failuro to Ygrify !,e-gttigacy of Prescrtptions for Controlled Substales)
'--"'-@;;: & frot. SiS6i,iuua. tiiaira iiealth init Safety Code $ 11153, subil. (a))

33. Respondent FAP's Pharmaoy Liosnse is subject to disciplinary action under Code

section 4301, subdivtsion 0), bocause FAP violated Health and Safety Code Bection i 1153,

subd,ivision (a), in that pharmacists and sta:ff at FAP failed to upbold their oorresponding

responsibillty of verifying the patient's legitimate medioal purposes for controiled substancos'

The pharrnacisls and staff at FAP breached thoir oorresponding responsrbility by firrnishing

unusually large quantilies of controlled subs,tances to patients without oonfirming with the

srrpposed preocribers the legitimacy of the BTgfgltptiorrs, In fac! the pharmaoists afld staff at FA'P

filled approxirnately 350 fraudulent piescriptions, many of which wEro for unusually large
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{uantities of contolled substances. The ciroumstano€s are further explained iu paragraphs 25-30,
above.

(Unprofessionu, aoodr ro,GfilA p;frt ,b-0ilriid;:CI1;;t rrearth ond sarery crdtdrtffifirrption,)
34' Respondent FAP's Pharmacy License is subject to disciplinary action under Code

section 4301 , subdivision 0), because FAP violated Health and Safety Code section I I1 64, in that

the pharmacists and staff at FAP furnished. coutrolled substances to patients based on invalid

controlled substanoe^s prescription forms; spticifioally, during May 20l1,FAp filled five
prmcription doouments that lacked severai required security measures, The cirsumstances are

further explained in paragraphs 25-30, above,

flrrH gAUSE ro3, prscPLrNE
Ju"prqfesslonal cond uct-[alture to tran smt nispensing Data to cuRFf )(Bus. & prof. g 430I, subd. fi) and u-stih-rrd b"f;-ri-E"oi fiilos, ior* [,ill

35' Respondent Ijeoma Nwanyioohe Esomonu (tNE), as pharmacist-in{harge of FAp,

has subjected her Pharmacist License to disciplinary astion under Code section 4301, subdivision

Q), by violating Health and Safety Codo ssctions I I165, subdivision (d), in tbat from on or about

october 21,2009, untit approximately April2011, INE failed to insrue that FAI hansmit to the

Departnent of Justice for the Conholled Substances Utilization Reyiew and Evaluation System

(CURES) dispensing data for Schedule II, $ohpdule III, and Scherlule IV contolled subsrances

a weekly basis. Tho circumstances are firther explained in paragraphs 25-30, above.

(Uuprofesioo_al Con tficant lregularity)
@us. & pror. g 4301, subd. (o) aia 16 cCR g r%i, ,"6* iiii-

36. Respondent INB, as Pharmacist-in4harge of FAP, has zubjecred her pharmaoist

License to disciplinary aclion under Code section 4301, subdivision (o), because she violated

California Code of Regulations, title 16, section 1761, subdivision (a), in that pharmacists and

suaff at FAP filled over 350 inogular prescriptions, Many of these pfescrlptioa documents order ,

an unusually large arnount of controlled substances for '*as-needed" purposes, The pircumstauoes

are firrther explained in paragraphs 25-30, above.

i12

I
-1

Ascusatton



I

L

1

1I

iI
;11

l;ll
,, 

I

;l
18 1

r9

20

21

22

23

24

25

26'

zl

28

i

I

"l

1

I

I

l. \
<'. I

(Unprofessional Cood Legttim acy o I Presc riptlons for Coutrolled- Subatancos)
(Bus.&Prof'$4301,subd.(1aidIIealtlrandSafetyCode$11153,subd.(a))

37, Respondent INE, as Pharmacist-in-Charge of FAP, has zubjected hor Pharmaoist

License to disoiplinary action under Code section 4301, subdivision (), because she violated

Heatth and Safety Code section 1l 153, subdivision (a), in that phtrmraoists and staff at FAP failed

to uphold their corresponding responsibiliry of veri$ing the patient's legitimate medical p\)rposes

for oontrolled substanoes. The phannacisls and staff at FAP breached their corresponding

responsibility by fumishing unusually lerge quantities of controlled subgtances to patients without

oonfrrming with the supposed presoribers the legiti:naoy of tho prescriptions. In fact, the

pharmacists ana staff at FAP filled approxirnately 350 fiaudulent prosoriptions, many of which

- were for unusually lalge quantiti6s sfconEolled.substances. The .oircumstances.ar! firrthsr. . . . - .

, 
explained in paragraphs 25-30, above,, 

.. 
, ,., :

(Unprofesslona) dn Invalid Pres criptions)
(d,t;E prrt 

S a30i,'subd, ([ anrl Hoalth and Safety Code $ 11164)

38; Respondenl INE, as Pharmdcist-in-Charge of FAP, has subjected her Pharmaoist

License t6 disciplinary action rnder Code seotion 4301, subdivision O, bccause she violated

Health and Safety Code section I1 164, iD ttrat thc pharmacists and staff at FAP furrnished

controlled substansEs to pationts based on invalid coirtrolled substanoes prescription forms.

Specifically, during May 201 l, FAP filled five prascription docurnents ttrat lacked several

required security measuros, The oirgumstanoes aro firther cxplained in paragraphs 25-30, above,

gftusEs oJr DISCTPLUP AGAINSTRESLOFIDENT IqE

(Bur. & Prof. $,4301r subd. (o) anO tf CCR S 1761, subd-
IrregularitY)
d-(e))

(Unprole.ssional

39, Respondeut Iroegbu Clifford Bsomonu (ICE), as a phrrnacist of FAP, has subjected

his Pharmasist License to disciplinary action under Code section 4301, subdivrsion (o), because

heviolated Califomia Code of Regrrlations, dtle 16, section 1761, subdivision (a), ln that

Respoudent ICE filled presoriptions with significant irrasuladty. Many of tbe presoriptlons order

rxrusually large quantities of contolled substaDoes inoluding oxycodone, hydrocodone with

Acoumtion
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acotaminophen, alprazolam and promethazine with oodeine, The oircumstancss are frrrthsr

explained in paragraphs 25-30, above,

(unproressioualconrruc..^'Pry{l:q+TJEq,T:o'+::D:[sSIPL,ryE' -' (B; ;. &' n a: $ i$T : :li"i, ijTH iifllfifl T,'J Hif# U# f i fi"*TlHt 
s;"gauces)

40' Respondent ICE, as a pharmaoist of FAP, has subjected his Pharmacist License to

disoiplinary action under Code section 4301, subdivision fi), because he violated Health and

safety code section t I 153, subdivision (a), in that, on numetous occasions, Respondent ICE

failed to verifl the legitimate medical purposo for prescribirig an unusually large quantlty of

sontrolled substances. In fact, FAP's drug dispensing printouts show that Respondent ICE fillod

approximately 350 fraudulent prescriptions, many which were for unusually largb quantities of

controlled substances,. The oircumstancesars,flirther.oxplainedin paragraphs 25,,30, above,... ,,.

(Unprofessioual Cond nvalid prescriptious)
@us. & Prof. g 4301, subd. (i) aud Heelfh atrd Safety Code g 11164) '

41. Respondont ICE, as a phanhacistof FAP, has subjected his Pharmacist License to

dtsciplinary action under Code seotion +:Ofl, i*Oivfsion fi), in that Respondeut ICE dispeirsed

controlled srtbstarces based on invalid prescription documehts. Speciflrcally, Respondent ICE,s

initials Were ou the pharmacy disperrsiug printouts for those five invalid prescription doguments,

The circumstanoes are fiJrttrer explained in pubgraphs 25-30 above.

(Unpro Manner)

42. Responclent ICE has subjected his Phamacist Licerue to disoiplinary action under

Code section 4301, subdivision (h), in that on or about Aprll 23, 2012, Respondent ICE was

arrested by a San Leandro police officer for driving uuder the influence of alcohol, The

circumstances are as follows:

43. On or about 12:25 a.rn, on SplI 23,ZOIZ, a San Leandro poiice ofEcer stopped

Respondent's vehisle for a violatiotr of Voblcle Code section 21650 (a vehicle on the highway

mu$ be driven ort the right side of the road), The officer approached Respondent's vehicle and

observed symptoms of intoxicadon including red watery eyes, alooholic odor emitting from
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Respondeat's breath and siurrcd speech. Respondent failed a series of field sobriety tests, Two

breath tests from Respondent at approximately 1:19 a,m, ond l:22 a.m. revealed a blood alcohol

concentration (BAC) of ,13.

+4. Respondent ICE has subjected.hls Pharmacist License to disoiplinary action under

Code sectiou 4301, subdivision (l), afrd section 490, iu tlrat Respondsnt ICE was convisted of a

srime substar(ially related to the qualifications, functions and drrties of a phatmacist, The

circumstances are as follows;

45, On or about Deoember 13,2012, in a crlminal matter entitled People of lhe Stste of

. California.t:.Iroegbu Cltlford Esomora+"in.thc.Alanrcda County"$uperior'Gourt;'Respondent ICE

was oonvicted upon plea of uo contest to the violation of Vehicle Code section 23152,

subdivision (b) (driving with a blood alcohol level of ,08 or more), a misdemeanor' Respondvnt

ICE was ordered to serve t5 deys h countyjail. Respondent was placed on probation for 3 years

with various conditions inoluding completing a Drlnking Driver Program and paying various fees

and fines,

DIS gPLq\tE CONSIDBMTIONS

46, To determine tLe degtoo of diqcipllne, if any, to be imposed on Resi:ondent ICE,

Complainant alleges that on or about Decerfrber 28,20tr0, in a prior action, the Board of

Pharmacy issued Cltation Number CI 2010 45230 and ordered Rwpondcnt lCE to pay a $2'500

fine for violating sootions 4301, subdivisions (h) and Q) [auest fur driving undcr the influonoe

and conviction on the lesser charge ofweUrecklessl. That Citation is now final and is

inoorporated by reference as if fully set forth'

PMYER

WHEREFORE, Cornplainant requests that a hearing be held on'the rnatters alleged in this

Accusation, and that followlng the hearlng, the Board of Pharrraey issue a decision:

1. Revoking or suspeuding Phamracy LiceDse Nwnber Plry 50064' issued to

FruiWale Avenue PharmacY lno.;
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z. Revoking or suspending pharmasist License Nunber RIH 53 5 r 6, issued to
Ijeoma Nwanyiocha Esomonu, Fruitvale Avenue pharmacy Inc,;

3' Rwoking or suspending pharmacist License Number RlIr s3445, Issued to
Iroegbu Clifford Esornonu, Fruitvale Avenue pharmacy Inc.;

4' orderiug Fruitvare Avenue pharrnaoy Inc,, IJeoma Nwanyiooha Esomonu and
Iroegbu clifford Esomonu to pay the Board of Pharmacy the reasonable sosts of the investigation
and enforcement of this case, pursualt tb Business and hbfessions Code section 125,3;

5. Taking such other and firrther action as deemed necsssary and proper,

DATED:
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Karrreun b, Hmnrs
Attorney General of Califomia
DreNN SoKor,orr
Supervistng.leputy Attomoy General
Truo'nuy J, McDoNoucx
De$U Attomey General
$taio BarNo, 235850.

1515 Clay Stest, 20th Floor
P.O, Box'70550
Oakland, CA 94612-0550
Telephoner (510) 622-2134
Fassinile: (510) 622-2270
E-mail : Tim.McDonough@doj,ca, gov

Attorneys for Complainilt - -

BEN'ORE TIIE
BOARD Otr.P}IARMACY

DEPARTMENT OF CONSUIVIER A}'TAIRS
STATE OF CALTFORMA

Case No. 4579

ACC USAT ION

In the Matter of the Accusation Against:

TRUTTVAI.D AYENUE P}IARMACY INC.
2693 Fruitvale Avenue
Oakland, CA 94601

Pharurcy Llcense Nq, PIfy 50064,

IJEOMA NWAYIOCHA ESOMONU
FRUITVALE AVDNUE PHAR]VIACY INC.
16 MiuaretRoad
Oakley, CA 94561

Pharnaclst License ilo. RpH 53516,

and

IROEGBU CLIFI'ORD ESOMOFru
I'RUITVALE A\MNUE PIIARMACY INC.
6726 Corte Sauta Maria
Plcasanton, CA 94566

Pharmaclst No. RPII 53445

Assusatlon



Complainant allegest

PARTiES

l. Virginia Herold (Complainaat) brings this Aoougation solely in her offiqial oapacity

as the Exeoutive officer of the Board of Pharmaoy, Deparrnent of Consumer Affairs,

2. on ov about ootober 2l,2oog,the Bomd of pharmacy issued pharmacy Licensc

NumborPHY 50064 to Fruitvale Avenue Pharmacy lno, (Rospondent FAp). The pharmacy

License was in full foroe and effect at all times relevantto tho charges brouglrt in flris Accusation

and wiil expire on Ootober l, 2013, unless renowed,

3' Ou or about April 23, 2002, the Board of Ptrarmacy issued Pharmaoist License

Number RPH 53516 to Ijeoma Nwanyiocha Esomonu (Respondent INE). The Phafinacist

Lieense was in full force aad effect at all times rolevalrt to the chatges brought in this Accusation

and will expire on Aprii 30,.2015, unless renewed,

4, On or about March 28, 2002, the Board of Pharmacy iszued Pharrnacist Number RPII

53445 to Iroegbu Clifford Esomonu (Raspondent ICE), The Pharmacist Llcense was in full force

and offest at all tirtaes rolevant to the charges brought in this Acousation and will cxpire on

Scixember 30, 2Ol 3, unless renewed.

ruRlsqr.QjrroN

5. This Aocusation is.!..rought befqre.the Board of Pharmacy (Board), Departrnent of

Consumer Affairs, uuder the authority of the following laws, All section refereuces are to the

Business and Professions Code rtnless otlrcrwise indicated,

6. Section 40 I I of the Code provides that the Board shall administer a:rd enforce both

the Phannacy Law [Bus. & Prof. Code, g 4000 et seq,] and the Uniform Conholled Substances

Act [Health & Safety Code, g I1000 et seq.l,

7. Section 4300 of the Cdde sretesr

"(a) Every lioense issued may be suspended or reyoked.

"(b) The board shall discipline the holdEr ofany license issuod by tlre board, whose default

has been entered or whose oase has been heard by tho board and fourrd grtlty, by any ofthe
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"( 1) Suspending juilgmenl

('(2) Placing him or her upon probation.

"(3) Suspending his or hor right to praotice for a poriod not oxceoding.one year,

"(4) Revoking hls or her license,

"(5) Taking any othBr action in rolation to disciplining hirn or her as the bocd ln its

disoretion may deem proper.

i-,, *. proceeilings under this artiole shall be conducted in accordance with Chapter 5

(commencing with Secfion I I 500) of Part 1 of Division 3 of the Govemrnent Code, and the board

shall have a[ the powsrr $anted therein. The aotion shal] be final, except that the propriay of

the aotion i's subj ect to review by the superior-eourt pwsuant.to .seetiqn IO94.,5 pf the COde .o, f
Civil Procedwe."

8. Section 4300,1 of the Code provides that "[tlhe Bxpiption, cancellation, forfeiilre, or

suspenslon of a board-issued license by opvration of law or by order or deoision of the board or a

oourt of law, the plaqement of a license on a retired sl"atus, or the voluntary surqlder of a license

by a lioensee shall not deprive the board of jurisdiction to comrneise oi procced1vith any

investigation of, or astion or disciplinary proceeding against, the liceusee or tQ render a deoision

suspending or revoking the lloeuse."

9, Ssqticn 4301 of the Code states, in relevant pa'rt:

"The board shall take action ag4iqst any holder ofa licenie who is guilty ofunprofessional

sonduct or whose lieense has bEen prooured by fraud br mistepresentatlon or issued by mistake'

Unprofessional couduct shall iaclude, but is not limited to, arry of the following:

"(a) Gross immortalifY.

li" *" administering to oneself, of any controllod substanoe, or the use of any dangerous

drug or of alcoholic beverages to the extent or in a manner as to be dangerous or injurious to

oneself, to a person holding a licsrise undcr this chapter, or to any other persou or to tle public, or
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to the extent that the use impairs the abili'[y of the person to conduct with safery to the public the

practice authorized by the lioensc

"() The violation of any of *ie statutes of his state, or any other state, or of the United

States regulaling controlled subslances and dangerous drugs.

"(l) The convicxion of a crime substantially related to the quaiifications, functlons, and

dutiesofalicenseeunderthisohapter, TherecordofoonvictionofaviolationofChapteri3

(oommencing with Section 801) of Title 2i of the United $tates Code regulating contoolled

substances or of a violation of the stafirtes of this state reguldting contolled substancos or

'-dangerorx &,lrgs. shall be conclusive-evideuceofunprofessioual conduct.'In all other cases,.the ,.

record ofconviction shall be conclusive evidsnce only ofthe fact that the conviction occurred.

The board may inquire iuto the cirsumstanoos surrounding lhe commission of the orime, in orddr

to fix ths degree of disoipline or, in tho sase of s conviciion not involviag conholled sub$tanoes

or dangerous drugs, to detsrmine if the oonviction is of an offense substantially related to the

qualifioatious, functions, aud duties of a lisensee under this ohapter, A ptea or verdict of guilty or

a conviction following a plea of nolo contendere is deemed to be a oonviction wtthln the meaning

of this provision. The bodrd may take action when the time for appeal has elapsed, or the

judgment of conviction has been affrmed on appeal or when m ordor $anting probation is made

suspending the impositlon of sentence, inespectivc of a aubeequent order under Seotion 1203,4 of

the Penal Code allowing the person to withdraw his or her plea of grrilty and to enter a plea of not

guilty, or setting aside the vordiqt of guilty, or disrnissing the apcusation, information, or

indioErent.

"(o) Violating or atternpting tg violate, dircctly or iadirectly, or assisting in or abetting the

violation ofor oonspirlng to violate any provision or term ofthis ohapter or ofthe applioable

federai a.ud state iaws and regulations goveming pharmacy, Including regulations established by

the board or by any othEr gtate or federal regulatory agency."
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10, Seotion 41 13, subdivision (c), ofthe Code provides that "[t]he pharmaoist-in'charge

shatl be responsible for a pharmacy's compliance with all state and federal laus axd regulations

pertaining to the practioe of pharmacy,'

11. Seotion 490 of the Codo provides, in reievant part, that the Board rnay suspend.or

rovoke a licanse whcn it finds that the liaensee has been convioted of a crime zubstantially related

to the qualifioatioru, funotions or duties of the liconse.

12, Section 493 of the Code s'tates:

,Ttrotwithstanding any othor provision of law, in a proceeding condusted by a bomd within

the dopartnent pursuant to law to deny an application for a license or to suspend or revoke a

lioense or othenxise take disoiplinary aotion against a psrson who holds a license, upon the

ground-that the applioant or'the lissnsee'has been'aonviot'ed of'a clime substastially rplpk'd'tp thE

qualifioations, functions, and duties ofthe licensee in quostio4 the rocord ofconViction ofthe

crime shatl be conclusive evidence ofthe fact that the conviction ocsured, but only ofthat fact,

and the board may inquire into the circurtrstances su$ounding the comrnission of the crime in

order to fix the degree of discipline or to determlne if the conviction is subsrantially Jeieted to thp

qualifications, funotions, and duties of the lice,nsee in quEstion'

,.As used in this seotion, 'iicensg' ifrcludes 'cettificato,' 'permit,' lauthoriU,' and

tregistation."t

13. Health and Safety Code section I I 165, subdivision (d), states:

"For each prescription for a Schedule II, Schedute III, or Schedule IV contolled substance' as

defined in th,e controlled substances schedules in federal law and regulations, speoifically

ScGtions 1308.12, 1308.13, and 1308.14, respectively, ofTitle 2l ofthe Code ofFederat

Regulations, the dispensing phalinacy or clinic shall provide the following irformation to the

Deparhuerrt of Justice on a weekly basis and in a format speeified by tho Department of Justicel

,,(1) FUII name, address, and the tclephone nrunbsr of the ultirnate user or researoh zubject'

or qontaat infomation as doterminod by thc Secretary of the United States Department of Health

and Human Sen ioes, and the gender, and $ate of birth of the ultimate user,

: . i..,r: '
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"(2) The pressriberrs category oflicensure and license numborl federal controlled

substance registration nurriber; and ttre state medicat license number of any presorlber wing the

federal sontrolled substanoe regishation number of a govemment-exempt facilify,

"(3) Pharmaoy prescription number, license number, end federal controllod substance

,registration number,

'(4) NDC (l'{ational Drug Code) Eurnber of the controlied substance dispensed.

"(5) Quantifi of the controlled substance dispensed.

"(6) ICD-9 (diagnosis oode), if available,

"(7) Number of refills ordered.

"(8) Whether the drug was dispenseil as a refill of a prescription or as a first-time request,

' . 'r(9) Date of origin of the prescription

"(10) Date of dispensing of the prescrlption,',

14. Health and Safety Code section I ) 164 states, in relevant partr

"Except as provided in Section I I 167, no person shall prescribe a contolled substance, nor shall

any pe$on fili, conrpound, ot dispense a prescription for a oontrolled substance, unless it

eomplies with the requirernents of this section,,,

"(a) Each prescription for a controlled substanoe classified in Schedule II, III, IV, or V,

except as authorized by subdivision (b), shall bs made on a contolled substance prescription forrn

as specified in Seotion I I 162,1 ,,.."

15. Health and Safety Code section I I 162.i states, in relevant part:

"(a) The prescription iorms for contolled zubstanccs stull be printe d with the following features:

'17XA) Six quantity check offboxes shall boprinted on the form so that the prescriber

may indioate thg quantity by checking the applicable box where the following quantities shall

appear:
. l-24. 25-49.. 50-74. 75-100. l0r-150. 151 and over.
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o'(8) Presoription blanks shall ponlain a sta.tement pdntsd ou tho bottom of the

prescription btank that tho 'Prescription is void if tho number of drugs prescribed is not noted."'

.,(b) Eaoh batch of contolled substanse prescription forms shall have the lot number printed on

the form aqd each form within that batoh shelt be numbeted soquentially beginning with the

numeral one,r'

16. Health and Safety Code seotion 1 1153, subdivision (a), states:

"A presoription for a controlled substanse shall only be issued for a legitimate medical

purpos€ by an individual pmctitioner aoting in the usrral coruse of his or her professional

practice. The responsibility for.the.propar proscribing and dispansing of contolled substaDsas.is .

upon the prescribing praotiHoner, but a coresponding responsibllity rests with the phantraclst

who fills the presoription. Exoept as au{hqrized,by this division, the following are not legal

prescriptions: (l) uo order purporting to bc a presoription which is isnred not in the usual ooursc

ofprofessional treatment or in legitimate and authorlzcd rescaroh; or (2) an order for an addist sr

habilual usor.of'controlled substance6, whio.h is issued not in the oourse of professional tsoatrnent

or as part of an authcrized narcotic treatfient ptogram' for the pwpose of providing tho user with

oontmlled substanosq suffisisnt to keep him or hcr comfortable by maintaining customary use.'

17. California Code of Regulations, titrle 16, sestlon 1761, states:

"(a) No pharmacist shall compound or disperse any Prescription which contains any

significant enor, omission, incgUlmity, uncgrtaiflty, ambiguity or alteration. Upon receipt of any

such prescription, the pharmacist shall contact the prescriber to obtain the information nceded to

validate the prescription.

,.(b) Even affer conferring with the prpqoriber, a pharmacist shall not compound or dispense

a contolled substanoe presoription where the pharmaoist knows or has objective Isason to know

that said presoription was not issued for a legitimate medical purpo$e'"

ls,CalifomiaCodeofRe8ulations,titlel6,sestiontTT0,states:

,Tor the pulpose of denial, suspension, or revooation of a personal or faoility licertse
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purzuant to Division 1,5 (commencing with Section 475) of the Business and. profsssions Code, a

crime or act shall be considered substantially related to the qualifications, fructions, or duties of a
licensee or registant ifto a substantial degroe it evidenoes presont or pbiential unfitness ofa
Iicensee or registrant.to psrform the functions authorized by his lioense or regisftation in a marurcr

consistent with the public health, safety, or welfare,,,

19, Seotion 4021 of ttre Code itates:

"'Conholled substance' means any substanse listed in Chapter 2 (commencing with Section

1 I 053) of Division l0 of the Health and Safety Code,',

20' oxycodone is a Schedule II contolled substance as desigrrated by Health and Safety

Code section I 1 055, subdivision (.bxl XIrO. ..--

21, Hydrooodono rvith acetaminophen is a Sohedule III donbolled substanso as

desigrrated by Health and safery code section I 1056, subdlvision (o)(4).

22, Alprazolam is a Schedule IV sonuolled zubstance as designated by Health and Safcty

Code section 11057, subdivision (dXl):

23. Promethaeine with oodeine is a.Sahedule V controlled substanoe as designated by

Health and Sgfety Code sestion 11058. : r

cosTREcojvBRY

24. Sostion 125.3 of the Code provides, in ralevant part, that the Board may request the

administrative law judge to direct a licentlate found to haye committed a violatlon or violations of

the licensing art to pay a sum not to exoeed the reasonable costs ofthe investigatiou and

snforcement of the case, with failure of the lioentiate to comply subjecting the licesse to not being

renewed or reinstated. If a case settles, rccovery of investigation and enforcement costs may be

inclucled in a stipulated settlemeirt.

FACruAL BAC-KGROLND

2.5, From about Octobff 2 I , 2009, lo the presen! Respondent Fruiwale Avenue Pharmacy

(FAP) has been operating as a pharmacy in Oakland, California. From on or about Oetober 2l ,

2009, until May 19 2011, Respondent Ijoomd l*wanyiochaEsomonu (INB), the owner of FAI,
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was also the pharmacist-in-charge (PIC) at FAP, From on or about October 21,2009, uutil May

19,2A71, Respondent Iroegbu Clifl'ord Esomonu (ICE) worked as a pharrnaoist at FAP, From

May I 9, 201 1, to the present, Respondent ICE took over as the PIC at FAP.

26,onMayl7,2ot1,BoardInspeotorfconductedaninspectionatFAP

because ttre Board had idsntified FAP as a phariuacy that failed to report any Controlled

Substances Utilization Review and Evaluation System (CURES) data to the Deparfnent of

Justioe (DoJ), During the inspection at FAP, Inspector J observed several pharmaoy law

violations. Specifically, Inspector [noted that FAP had never transmitted any CURES

data to the DOJ,

27. While at FAP, InspectorJ looked into presuiption doc.uments from Bay

- InternalMedioine (B,IM). llhe prrescriptions appeared logitimate but, upon fixther. investigation, ..

tnspeotorffound that none of prescribers' oontast inforrnation on the presoriptions

contained a valid working phone number. Inqpecbrl asked Respondent ICE to vorify ttre

BlM.presoribers ou *re Medical Board of California's websito, The web search revealed that

nonc of tho BIM prescribors' listed addresses on the Modical Board's website matched the

addresses on the presoriptions, Sigpifrcantly, Respondent ICB admitted to Inspeotor Jthat
he had never beforr v0rified a prescriber using tre Medical Board's website, In addition,

Iorp""torf observed numsrour other violations of pharmacy ]aws, At the conslusion of

the inspeotion, trrspe*of Feparcd.Er inspection report documenting various pharmacy

iaw violations, Inspectorfgave a sopy of the report to Respondent ICE, and thcn had

Respondent ICE revlow and slgn offon it. Durtng his inspection" Inspector ! obtained

cefiain docr.nnents including presoription doouments, dispensing detail'rcports, and Cardinal

HealthNarcotic Sales Reports. hspoctorf also reqr:ested FAP'to provide additional

dosunents and explanatious regarding phanmacy law violations indicated in the reporL

28, On or about May 30, 201 l,lospectorJreceived and revlewed faxed responses

from FAP. Subsequently, lo"p"oto.flcontsoted 15 different prescribers listed as the

supposecl presoriber on the prescription doousrents, tnspeotorl sent each prescuber a Iist

of presoriptions from FAP to verify the lagitirnaoy of tbe preseriptious. Eaoh of the prosoribers

AcousBtlon
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responded with a written statement that they,did not authorize the prescriptions ftom FAp. In

faot, one prescriber from Kaiser stated he did not authorize any of the prescriptions and that they

were written on prescriptions that were stolen from his looker at the hospital, Additionally, one

piesoribor from BIM stated their praotice had beeu closed since June 2009, All ths BIM

prescription dosuments lhat Inspector f sent to the BIM presoribers to review were dated

and fiited by IAP in 2011.

29. Physician Assistant George Pearson was one of the l5 presoribers that Inspector

rlicontacted to veriff the logitimacy of the prescription documents he got from FAp. On or

about June 'l,2oll,Inspector I received a response fiom Mr, pearsou, ind,icating that he

did not authorlze the prescriptions and the documents were forgeries. In addltion, Mr, pearson

noted that several of the prescripfion.documents.wers not witten on proper controllod.subqtancps

proscription forms. signifioantly, during.the May ll,201l visit to FAp., Inspectorf had 
I

made the same observation that FAP had improperly dispensed controlled zubstances ou five

invatid prescription documents, These five prescription documents were lnvalid because they

lasked seveml required security features such as quantity check offboxes, the required statement

of "Presciiption is void if the nrrnber of fiugs prescribed is not uoted," and the prescriptions were

not sequentially numbored.

30, Inspector f's investigation revealed tlut, from October 2009, to about April

2011, FAP failed to transmit CURES data to the DOJ. The investigation further showed that"

from about July 2010, to May 2011, Respondent INE, and Respondent ICE had filled ovff 350

fraudulent prescriptions, Many of these prescription documents contained sigrrificant

irregularities that should bave prompted Respondent INE and Respondent.ICE to verify the

legitimaoy of the prescription beforc dispenping the conholied substances. In addition, a review

of FAP's dispensing printouts ebtained durilg the investigation showed Respondent Ice's inittals

orl most, lf not all, of the prinrouts' "filled b'/' seotion. Furthermore, in a written staternent,

Respondent ICE admiued thai he was the pharrnaclst on duty overyday slnce the openiag of FAP,

ilt

ilt
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C:USES OF DIS9IPLINE AGAE{STRE$P0NDEI{T X'AP

lrRsr cAUsE FOB pISCPLINE

r5'-'r
:'- I

3 1. Raspondent Fruitvale Aveirue Pharmacy's (FAP) Pharmacy License is subject to

disciplinary action under Code section 4301, subdivision (j), because FAP violated Health and

Safety Code section I I 1 65, subdivision (d), in that ftom on or about Octobor 21, 2009, until

approximately April 2011, FAP failed to transmit dispensing data for Schedule II, Schedule lII,

and Schedule IV contolled substahces to the Deparhneltt of Justioe for the Controlled Substanc.es

Utilization Reviow and Evaluation System (CURES) on a v/eekly basis The shcumstanoes arc

futther explained in paragi'aphs 25-30, above

. sECoNpcAUqEFoitpIscIPLINE
(Unprofessional CouductJillerl Prescriptions with Significaut Irregularity)

@us. & Irof. $ 4301, subd. (o) and r0 CCR S 1761, subd' (a))

32. Rispondent FAP's Pharrhaoy Lioense is subject to disciplinary action under Code

sectjon 4301, subdivision (o), because FAP violated Califomia Code of Regulations, title 16,

seotion 1761, subdivision (a), in that phar4acists and staff at FAP fiiied over 350 irregular

prescriptioris, Many of these presuipticih doiuments ofder an unusually large amount of

controlled substances for "aS-nieded" purf:oses. The circunibtanses are fiuther explaidod in

pragraphs 25-30, above.

THIRD CAUSE.FOT, DISCPLINE
([Joprofessioual Couduct-Failure to Yerify Legitimacy of Pre_scriPlous for Controlled Subetances)'--' G"i: & frot. g lsof, subd. 0) airo Eearh iuil Safety Code $ 11153, subd' (a))

33. Respondont FAP's Pharmacy Lioense is zubject to disciplinary action under Code

section 4301, subdivision (), bectuse FAP violated Health and Safety Code se0tion I 1153'

subCivision (a), in that pharrnacists aad staffat FAP failedto ulhold their corresponding

responsibility of veriffing the patient's legitiurale mOdical purposes for cbhkolled substances'

Tbe pharmacis'ts and staff at FAP breached their corresponding responsibilify by furniihing

unusually large quantities of c,ontolled substalces to patients without coufirmlng wit}r the

supposed proscnbers the legitimacy of thg p,_r.epgFptions, Ia fact, the pharmaoists arrd staff at FAP

filled. approximately 350 fraudulent prescriptioos, many of which were fot ultusually large

11

28
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quantlties ofcontrolled substances, The circrunstances are further explained in paragraphs 25"30,

above.

FOURTg 9AUSE F.'QF prs qIPLrN,E
(Unprofessional Conduct-Dispensed Controlled Suttturcrr on luvalid prescriptions.l

@us. & Prof, g 430lisubd. (D aud Hearth ora boi.ty Coa;dliiilj""""-"'
34' Respondent FAP's Pharrnacy License is subjeot to disoiplinary action under Code

section 4301 , subdivision 0), beoause FAP violated Health and Safery Code section I lJ 64, in that

the pharmacists and staffat FAP fumished.controlled subslances to patients based on invalid

controiled substances prescription forms; $pioifically, durlng May 2011, FAI fiued five

prescription docurnents that lacked several required security measures. The sircumstances are

further explainod in paragraphs 25-30, abovo,

c/,usEs oI.prscIP,LrNE AGATNST RESPONp_ENT tNq

FIrTrr cAUsE FOR DISCIPLTNE

_(Unpgoless-ioual Conduct-Iiailure to Trausrnlt Dirpeusing Data to CURES)
@us. & Prof. g 4301, subd. (i) and Heslth und Safefy Cod[ g 11165, subd. (ri))

35. Respondont Ijeoma Nwanyiocha Esomonu (iNE), 6s Pharmacist-in€harge of FAP,

has subjected her Pharmacist Licenso to disciplinary action undil Code section 4301, subdivision

fi), by violating Health and Safety Code sestions I1165, subdivision (d), in thar from on or about

October 2l,2009.,rmtil approximately April20l l, INE failed to ins*e that FAP transmit to the

Departnent of Justice for tho Controlled Substanses Utilization Review and Evaluation System

(CURES) dispensing data for Scbedule II, Sch,edule III, and Scheduie IV conn'olled substances on

a weekiy basis. The circumstances are flnthor explained in paragraphs 25-30, above.

36, Respondeart INE, as Pharmacist-iri-Charge of FAp, has sudected her ?harmacist

Llcense to disciplinary action under Code section 4301, subdivision (o), beoause she violated

Califomiq Code of Regulations, title 16, section 1761 , subdivision (a), in that pharmaqists and

staff at FAp frlled over 350 irregular prescriptions, Many of these presoriptiou documents order

an unusually large arnount of oontrolled substances for "as-needed" purposes. The circrunstauoes

are fi:rther explained in paragraphs 25-30,.above.
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(Unprofessioual Condu for Controlled Substauccs)

37, Respondent INE, as Pharmaclst-in-Charge of FAP, has zubjected her Pharmacist

License to disciplinary action under Code section 430i, subdivision O, because she violated

Health and Safety Code seclion I 1 153, subdivision (a), in that pharmaoists and staff at FAP failed

to uphold their corresponding responsibiliry of verifying the patient's legitimate medical purpoBes

for sontrolled substanoes, The phamracists flnd staff at FAP breached the ir correryonding

responsibility by furnishing urruzually large quantities of oontolled substances to patients without

confirming lvith the suijposed ptoscribers the legitirhady of the prescriptions. In fact, the

phannacists and staff at FAP tilled approximately 3 50 fiaudulent presoriptions, many of whioh

-were for unusually large quantitii;s sfconEolled-substances. The.chcumstances.&re further..,..-.

explained in paragmphs 25-30, above, ,i r,, .l

EIGIIIH CAUSE F'OR DISCNLINE
(Unprofessional ConduffiEiGiIed Couholled Substafiffi-n Invalid Prescriptious)

(Bur. & Prof. $ 4301, subd. 0) and llealtb anil Safety Code $ 11f64)

38; Respondenl INE, as Pharrrircist-in-Charge of FAP, has subjected hsr Pharmaoist

Liqense to discipUn'ary action under Code section 4301, subdivisioa fi), beOause she violated

Health and Safety Code section 1 1 164, in thart the phaririacists and stafT ai FAP furnished

controlled substances to patients based on invalid cohtrolled Bubstances prescription forms.

Specifically, duing May 201l, FAP filled flrve prescription doorrnsnts that lacked seveml

requirod socurity moasures, The oiroumsta$oes Erc fi.uther calained in paragraphs 25-30, above'

CAUSES Or DISCELINE AGArNST RESPqNDIITIT IgE
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39. Respondentlroegbu Clifford Esomonu (ICE), as apharrnacist of FAP, has subjected

his Pharmaoist Lioense to disciplinary actionundet Code section 4301, subdiviuion (o), lecause

he violated Califomia Code of Regulations, title 16, 
'section 1761, subdivision (a), in that

Respondent ICE filled prescriptions with sigrrificant irregularlty. Many of the presoriptlons ordor

uausually large quantities ofcoutolled substano€s inoluding oxycodoue, hydtocodonewith

Accusation
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BcetamiDophen, alprazolam and promethazine with oodeins. Ths circum$tancos Bre ftrrther

explained in paragraphs 25-30, above,

(Un p rofessi o ual Co ud uct-FailuJo toTffiI
@us. & Prof. g 4301, gubd. CI) airU

:y of Prescriptlong for Controlled Substances)
aud Safety Codo g 11153, subil. (a))

40, Respondent ICE, as a pharmacist of FAP, has subjected his Pharmacist Lic€nse to

disolplinary aclion undff Code section 4301, subdivision (j), because he violated Health and

Safety code section lJ I53, subdivision (a), ln that, on numerous occasions, Respondent ICE

failed to verify the legitimate medjcal purpose for presoribing an unusuaily large quantity of

contolled substances, In fac! FAP's drug dispeusing printouts show that Respondent ICE filled

approximately 350 fraudulent prescriptions, many which were for uuusually larg'e quantities of

conhpl.lsd.substanses,. The oircumstanees.are ,further explained in paragraphs 25,30, above,... ,..

ELEIpNTH CAUSE ['OR prscrPlrNE
([inprofessioual Cond nynlid Prescriptiotrs)

(Bus. & Prof. g 4301, subd. 0) and lleatth and Safety Code g 11f64)

41 . Respondent ICE, as a pharmacisti,gf FAP, has subjected his Pharmacist Llconse to

disciplinary action uader Code sectiorr 43dfr.subdivision O, in that Respondent ICE dispensed

controlled subEtances based on invalid presmiption documents. Specifically, Respondeot lCEts

lnitials Were on the pharmacy dlspenslng pnintouts for those five invalid prescription documents.

The circumstancss arc fruttrer explained in paragaphs 25-30 above.

(un Manner)

42, Respondent ICE has subjected his Pharmacist Licenso to diooiplinary action undor

Code section 4301, subdivision (h), in that sn or about April 23, 2012, Respondent ICE was

arrested by a San Leandro police officer for driving under the influence of alcohol. The

circumstances are as follows:

43. On or about 12t25 a.ry. ou April 23,.2012, a San Leandro police officer stopped

Respondent's vehicle for a violation of Vehicle Code seotion 21650 (avehisle on the highway

must be driven on the right side ofthe road), The officer approached Respondsnt's vehicie ard

observed symptoms of intotrication including red watery eyes, aicoholic odor emifting from

I
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Respondent's breath and slurred speech. Respondent failed a series of field sobriety tests, Two

breath tests from Respondent al approxirnately 1119 a.m, and t;22 a,m, revealed ablood alcohol

concentration [BAC) of ,13,

44. Respondent ICB has subjeoted,his Pharmaoist Lioense to.disciplinary astion under

Code seotion 4301, subdivision Q), ald section 490, in that Respondent ICE was convicted of a

crime substantially releted to the quallficatrons, firnotions and duties of a pharmaoist. The

circumstances are as follows:

45, On or about Dccember 11,Z}lz,ln a criminal mattar entifled People of lhe Stste of

.'Caltfornta..t:'Iroegbu Cli/ford Esomorzu;-in.the Alarnoda County,Superior Oout'1,-Rosponder$ ICE

, was convicted upon plea of no contest to the violation of Vehiole Code section 23152,

subdivision (b) (driving with a blood aloohol level of ,0E or more), a misdemeanor. Respondont

ICE was ordsred to gerve I 5 days in courrff jail, Respondent was plaoed on probation for 3 years

wit}l various condltious including completing a Drinking Driver Program and paying various fees

and fines,

DIS CiPLII\IE CON SIDERATI ON S.

46, To determine the degroe of digciplino, if any, to be imposed'on Respondent ICE,

Complainant allegrs that on or about December 28,2010, iu a prior aciion, the Board of

Phaunacy issued Citatiou Number CI 2010 45230 and ordered Respondent lCE to pay a $2,500

firie for violating sections 4301, subdivisions (h) and (l) [anest for driving under the influence

aad conviction on the lesser charge of wet/recklossl. That Citation is now final and is

inoorporated by roference as if fully set forth.

PRAYER

WHEREFORE, Complainant roquests that a hearing be held on tho matters alleged in thls

Accusation, and that folloWing the hearing, the Board of Pharmacy issue a decision;

1. Revoking or suspending Pharmacy License Number PHY 50064, issued to

Frulwale Ayenue Phamracy Ino,;
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z, Revoking or suspending pharmacist Licertse Nurnber RpH 53 5 16, issued to
Ijeoma Nwanyiocha Esomonu, FruiWale Avenue phannacy Ino,;

3' Revoking or suspending pharmaoist License Number RpI{ 5344s, issued to
Iroegbu Clifford Esotnonu, Fruitvale Avenue pharmacy Inc.;

4' ordering Fruitvare Avenue pharrnaoy Inc,, IjeornaNwanyiocha Esornonu and
Iroegbu clifford Esoflronu to pay thq Board of Pharmacy the reasonable costs of the investigation
and enforcement of this case, purguant tb Busiiess and kirfessions code section 125.3;

5' Taking suoh othor and further aotion as deemed necessary and proper.

Board of Pharmacv
Departmont of Consutner Affairs
Stato of Cqlifornia
Complatnffit
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